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1st Meeting, 2015 (Session 4)

 
Tuesday 13 January 2015

 
The Committee will meet at 9.45 am in the Robert Burns Room (CR1).
 
1. Decision on taking business in private: The Committee will decide whether to

take items 5, considering the main themes arising from the oral evidence heard
and a draft report on the Assisted Suicide (Scotland) Bill should be taken in
private and in private at future meetings. The Committee will also decide
whether to take items 6, a draft Stage 1 report on the Mental Health (Scotland)
Bill in private and in private at future meetings.

 
2. Assisted Suicide (Scotland) Bill - witness expenses: The Committee will be

invited to delegate to the Convener responsibility for arranging for the SPCB to
pay, under Rule 12.4.3, any expenses of witnesses on the Bill.

 
3. Health and Social Care (Safety and Quality) Bill (UK Parliament

legislation): The Committee will consider the legislative consent memorandum
lodged by Shona Robison (LCM(S4)36.1).

 
4. Assisted Suicide (Scotland) Bill: The Committee will take evidence on the Bill

at Stage 1 from—
 

David Stephenson Q.C., The Faculty of Advocates;
 
Professor Alison Britton, Convenor of the Society Health and Medical Law
Committee, and Coral Riddell, Head of Professional Practice for the
Society, The Law Society of Scotland;
 
Gary Flannigan, Detective Chief Superintendent, Police Scotland;
 
Stephen McGowan, Procurator Fiscal, Major Crime and Fatalities
Investigation, Crown Office and Procurator Fiscal Service;
 

and then from—
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Dr Francis Dunn, President, The Royal College of Physicians and
Surgeons of Glasgow;
 
Dr Stephen Potts, Consultant Psychiatrist, The Royal College of
Psychiatrists in Scotland;
 
Aileen Bryson, Practice and Policy Lead, Royal Pharmaceutical Society in
Scotland.
 

5. Assisted Suicide (Scotland) Bill: The Committee will consider the main
themes arising from the oral evidence heard earlier in the meeting. The
Committee will also consider a draft report.

 
6. Mental Health (Scotland) Bill: The Committee will consider a draft Stage 1

report.
 
 

Eugene Windsor
Clerk to the Health and Sport Committee

Room T3.60
The Scottish Parliament

Edinburgh
Tel: 0131 348 5410

Email: eugene.windsor@scottish.parliament.uk
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The papers for this meeting are as follows—
 
Agenda Item 3  

PRIVATE PAPER HS/S4/15/1/1 (P)

Agenda Item 4  

Written Submissions HS/S4/15/1/2

PRIVATE PAPER HS/S4/15/1/3 (P)

PRIVATE PAPER HS/S4/15/1/4 (P)

SPICe Briefing HS/S4/15/1/5

Justice Committee Report to the Health and Sport Committee
on the Assisted Suicide (Scotland) Bill

HS/S4/15/1/6

Office of the Solicitor to the Scottish Parliament Briefing HS/S4/15/1/7

Office of the Solicitor to the Scottish Parliament Briefing HS/S4/15/1/8

Office of the Solicitor to the Scottish Parliament Briefing HS/S4/15/1/9

PRIVATE PAPER HS/S4/15/1/10 (P)

Letter from the Lord Advocate HS/S4/15/1/11

Letter from Crown Office and Procurator Fiscal Service HS/S4/15/1/12

Agenda Item 6  

PRIVATE PAPER HS/S4/15/1/13 (P)

 

http://www.scottish.parliament.uk/parliamentarybusiness/85357.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/85275.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/85275.aspx
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Assisted%20Suicide%20Bill%20submissions/Frank_Mulholland_QC.pdf
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Written Submissions 
 

Assisted Suicide (Scotland) Bill 
 

Faculty of Advocates 
 
Introduction 
The Faculty of Advocates is the independent bar in Scotland. It is committed 
to human rights and to equal opportunities for all. Its members include 
advocates with expertise in all fields of law. The Faculty welcomes the 
opportunity to offer evidence in relation to the Assisted Suicide (Scotland) Bill. 
The Faculty does not express views on matters of social policy and neither 
supports nor opposes the policy which this Bill pursues. The comments which 
the Faculty makes are on technical and legal features of the Bill.  
 
Response to Questions in the Call for Written Evidence 
In relation to the specific questions to be addressed the Faculty has the 
following comments.  
 
1. Do you agree with the general purpose of the Bill to make it 
permissible, in the circumstances provided for, to assist another to 
commit suicide? 
The Faculty considers that it would not be appropriate for it to comment on 
this question. 
  
2. Do you have any views on how the provisions in this Bill compare 
with those from the previous End of Life Assistance (Scotland) Bill? 
No. The Faculty considers that the Bill currently under consideration should 
be the focus of attention. 
  
3. The Bill precludes any criminal and civil liability for those providing 
assistance, providing the processes and requirements set out in the Bill 
have been adhered to. Do you wish to make any comment on this? 
Yes, please see the Appendix to this response 
  
4. The Bill outlines a three stage declaration and request process that 
would be required to be followed by an individual seeking assisted 
suicide. Do you have any comment on the process being proposed? 
Yes, please see the Appendix to this response. 
  
5. Do you have any comment on the provisions requiring that the 
person seeking assisted suicide must have a terminal or life-shortening 
illness, or a progressive condition which is either terminal or life-
shortening? 
In general terms, yes. Many conditions are life-shortening, including common 
conditions such as type II diabetes and hepatitis. The Faculty questions 
whether it is the intention of the proponents of the Bill that such common 
conditions should justify assisted suicide. The Faculty considers that, if 
assisted suicide is to be legalised, the circumstances in which assisted 
suicide attracts the protection of the Bill should be clearly and precisely 
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defined in order to assist persons who wish to rely on the protection such 
legislation would provide, as well as those persons performing functions in 
terms of the legislation. All such persons need to understand clearly what they 
can do to assist a suicide, and when and how that can be done. Clarity is 
imperative. Otherwise such persons may find their actions subject to review in 
the courts by way of a criminal prosecution or otherwise.  
  
6. Are you satisfied with the eligibility requirements as regards age, 
capacity, and connection with Scotland as set out in the Bill? 
Please see the Appendix to this response. 
  
7. Do you have any comment on the roles of medical practitioners and 
pharmacists as provided for in the Bill? 
The Faculty understands that the General Medical Council and the General 
Pharmaceutical Council would require to amend their regulations before their 
members could participate in the activities outlined in the Bill. Whether they 
are willing to do so is a matter for these professional bodies. 
  
8. Do you have any comment on the means by which a person would 
be permitted to end his/her life under the Bill? 
The Bill does not address this issue save by implication at section 19(c) (cf. 
the Explanatory Notes). Please see further below in the Appendix to this 
response. 
  
9. Do you have any comment on the role of licensed facilitators a 
provided for in the Bill? 
The Faculty is concerned that the role of licensed facilitators is insufficiently 
specified. The Faculty wonders whether such a difficult and sensitive role 
should be be carried out only by persons with certain recognised 
qualifications. What these qualifications might be is a matter which the Faculty 
considers the health and caring professions are better qualified to address. 
The Faculty questions whether it is appropriate that such a role should be 
performed by a person as young as 16 years of age, and particularly so if they 
have no relevant qualifications to allow them to perform that role. 
  
10. Do you have any comment on the role of the police as provided for 
in the Bill? 
Yes. Please see the Appendix to this response. 
 
11. Do you have any comment to make about the Bill not already 
covered in your answers to the questions above? 
Yes. Please see the Appendix to this response. 

 
Appendix 
General observations: 
If Parliament is to pass legislation to protect persons from what would 
otherwise be the legal consequences of assisting another person to commit 
suicide, the Faculty considers it is important that such legislation is clear, 
readily understood (and not just by lawyers), that key terms are well-defined 
and not open to a variety of interpretations, and that the penalties for breach 
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of the requirements of the legislation are spelled out. Otherwise persons 
wishing the protection of the legislation will be unclear as to whether their acts 
are protected and may render themselves liable to prosecution for serious 
crimes or subsequent review of their conduct in a civil court. The Faculty 
considers that the Bill as currently drafted may not achieve these essential 
goals. 
 
The complexity of the Bill is well-illustrated by the essential safeguards in 
section 3 of the Bill. To understand these requires reference to sections 4, 5, 
8, 10, 17 and 18. 
 
The Faculty considers that the requirements in sections 4, 8 and 10 of the Bill 
that the person making the preliminary declaration, and first and second 
requests for assistance be a patient registered with a medical practice in 
Scotland are practicable ways of limiting those to whom the protection of the 
Bill extends. However, the Faculty also wonders if this should be supported by 
a requirement that the registration should be for a minimum period before the 
preliminary declaration and first and second request may be made. 
 
Capacity:  
Section 12 of the Bill makes provision for the capacity of the person making 
the first or second requests for assistance. Capacity is central to the 
statement to be made by the medical practitioner in terms of sections 9 and 
11. The Faculty considers it undesirable to define capacity, first by reference 
to section 328 of the Mental Health (Care and Treatment) (Scotland) Act 2003 
(asp 13) - which would e.g., exclude anyone with a mental disorder - and also 
by reference to what is effectively the converse of an edited version of the 
definition of “incapable” contained in section 1(6) of the Adults with Incapacity 
Act 2000. The Faculty considers that it is important that the definition of 
“capacity” in the Bill is consistent with both the Adults with Incapacity Act 2000 
and the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) 
1(6) (asp 4), and that conflict between statutory regimes is avoided. There 
may be good policy reasons for seeking to exclude from the ambit of the Bill 
those suffering from a mental disorder, but Faculty would be concerned such 
a general exclusion might be seen as discriminatory. Faculty are not clear 
whether the policy intention is in fact to exclude everyone with a mental 
disorder from the scope of the Bill, or why that should necessarily be the case 
if that person meets the requirements of Section 12(1)(b)(i): "is capable of - (i) 
making a decision to make the request”. Faculty is also concerned as to what 
would therefore qualify "a medical practitioner" to make a decision as to 
capacity for the purposes of Sections 9(2)(a) and 11(2)(a), and whether the 
practical consequences might be that only a psychiatrist would have the 
necessary skills. 
 
 
Savings: 
Section 24 provides for “Savings for certain mistakes and things done in good 
faith”. The Faculty notes that the terms “careless” and “in good faith” are not 
(defined in the Bill. The Faculty considers they ought to be defined. These 
terms are the dividing line between conduct that is lawful and protected by the 
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Bill and conduct that exposes a person to the risk of prosecution. As currently 
drafted it is not clear by what standard carelessness is to be judged. Is it to be 
tested objectively or subjectively, or by a combination of both? Is the same 
standard to be applied to medical practitioners as to licensed facilitators and 
lay persons? 
 
The width of the protection extended by section 24 may blunt the essential 
safeguards elsewhere in the Bill. 
 
Section 24 (3) is confusing. From paragraph 44 of the Explanatory Notes it 
appears that the intention is to preserve “the validity” of the acts of a person 
acting in good faith and in intended furtherance of the Act where someone 
else has breached the Act in bad faith or carelessly. If this is the intention the 
words “by another person” should be inserted in section 23 (3) (a) after the 
word “made”, and in section 23 (3) (b) after the word “done”. 
 
Proxies: 
The Faculty has concerns as to the identification of its members as potential 
proxy signatories for the purposes of Section 16 of the Bill. Section 16(6) 
defines “proxy” to mean “a member of the Faculty of Advocates”. The Faculty 
is unclear whether involvement of its members as proxies is seen as being in 
the performance of a professional function or not, and would have to consider 
carefully with professional indemnity insurers who provide cover for advocates 
whether members could, or should, be permitted to perform the function 
envisaged. The Faculty’s concerns are compounded by the uncertainties in 
the present Bill as to how the statutory indemnity against criminal sanction 
and civil liability would apply in practice. 
 
Conscience: 
The Faculty notes that the Bill does not contain a “conscience” provision for 
those who feel that they cannot participate in assisting a suicide. This may be 
contrasted with the Abortion Act 1967. The Faculty considers such a provision 
may be desirable. 
 
If there is to be a “conscience” clause the Faculty suggests that it should 
impose an obligation on the person declining to assist to inform the person 
making a preliminary declaration or first or second request that their reason 
for declining to assist is based upon conscience rather than upon a failure by 
the person to meet the statutory qualifying criteria. The person can then 
decide, if they wish, to seek assistance from somebody else. 
 
Facilitators: 
The role of a licensed facilitator is unclear. The Faculty considers it desirable 
that this potentially crucial role should be clearly defined in the legislation and 
not left to directions or guidance that may be issued by the Scottish Ministers. 
The Faculty notes that there is no express requirement that a facilitator be 
engaged, or if engaged that his/her services be used as one of the safeguards 
– cf. paragraph 7 of the form of second request in Schedule 3 to the Bill. Is the 
facilitator the only person who can assist a person to commit suicide? Such 
protections as the Bill provides in relation to the role of a facilitator could 
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readily be elided if persons other than licensed facilitators were able to assist 
a person to commit suicide. For example, a spouse (who would be 
disqualified from acting as a facilitator under Schedule 4) could assist her 
husband or wife to commit suicide. (A spouse might be thought to be equally 
able to provide “such practical assistance as the person reasonably requests” 
and better equipped than a facilitator to provide “comfort and reassurance” to 
the person committing suicide.) 
 
Section 19 provides that the facilitator is to use best endeavours to be present 
when the person committing suicide takes the drugs or uses other means to 
commit suicide. Best endeavours sets a high standard of compliance, 
particularly for someone who has no powers of enforcement. The phrase 
“reasonable endeavours” or “all reasonably practicable endeavours” might be 
more appropriate. It is not clear whether the facilitator requires to remain with 
the person until he dies. The facilitator is also to provide such practical 
assistance as the person wishing to commit suicide reasonably requests. The 
Faculty notes the tension between this provision and the requirement that the 
person’s death be his own deliberate act. The Faculty questions whether an 
unqualified 16 year old unrelated to the person who wishes to commit suicide 
is in practice likely to be able to provide that person with adequate “comfort 
and reassurance”. 
 
The Faculty notes that the Bill does not specify the means by which a person 
might commit suicide. Section 19 seems to envisage that a person would 
commit suicide by ingesting drugs. It is not clear from the Bill who is to 
prescribe these drugs and whether there is to be any control over what drugs 
may be prescribed and dispensed for the purpose of assisting a person to 
commit suicide (although we note that paragraph 39 of the Policy 
Memorandum envisages that it will be the role of a medical practitioner and 
that guidelines and codes of practice will require amendment). The Faculty is 
unclear from the wording of the Bill whether or not it is intended to extend 
protection to the use of other methods by which a person might commit 
suicide. The Policy Memorandum seems to envisage that this is so (cf. 
Paragraph 40). If that is not the intention it is suggested that the present 
provisions should be looked at again to ensure that the legislative intention is 
clearly expressed. 
 
It is not clear why deaths or attempts to commit suicide should be reportable 
to the police and not, as is generally the case in Scotland, to the Procurator 
Fiscal. The Committee might consider amending the terms of the Fatal 
Accident and Sudden Deaths Inquiries (Scotland) Act 1976 to make deaths 
covered by the Bill reportable. 
 
Other drafting points: 
The Faculty considers that what constitutes “assisting a person to commit 
suicide” should be clearly defined in the Bill. Other than the fact that the cause 
of the person’s death must be his own deliberate act (sections 3 (d) and 18 
(3)) the Bill offers no guidance as to what assistance comprises. Does it 
include prescribing or dispensing drugs to the person who wishes to commit 
suicide? Does it include preparing the means whereby the person can ingest 
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such drugs? Does it cover the actions of the licensed facilitator? 
 
The Faculty considers section 18 to be poorly drafted. From paragraph 34 of 
the Explanatory Notes it appears that the purpose of the provision is to ensure 
that the protection of the Bill does not extend to euthanasia and that the cause 
of death must be the person’s own deliberate act. What is meant by the 
“cause” of a person’s death? There may be multiple causes. The Faculty 
considers that this could be more clearly expressed, and suggests that the 
phrase “final act” is to be preferred to “cause” – cf. clause 4 (4) of Lord 
Falconer’s Assisted Dying Bill for England and Wales where the procedure 
requires the assistance of a health professional.  
 
The Faculty also considers that the wording of sections 8 (3) (d) and 8 (4)(b) 
might be better phrased. The same changes could be made mutatis mutandis 
to section 10 (3) and (4). 
 
The wording of paragraph 8 of the preliminary declaration in schedule 1 to the 
Bill might be better phrased.  
 
Penalties and regulation: 
The Faculty notes that the Bill contains no sanctions or penalties for 
contravention of its provisions. A person assisting another to commit suicide is 
likely to want to be clear as to the potential consequences of a failure to 
comply with the requirements of the Bill. 
 
The Faculty considers it desirable that breaches of the terms of the Bill attract 
specific penalties rather than being subject only to the common law.  
 
In particular, there is no penalty in the event that a medical practitioner 
wrongly endorses a request for assistance in terms of sections 9 or 11, or for 
a failure to comply with procedural matters such as the form of a preliminary 
declaration or request, the form of endorsement of these by a medical 
practitioner, the recording of the making of a preliminary declaration or 
request (or the cancellation of any of these).  
 
The Faculty considers that the consequence of a person’s failure to ensure 
that an attempted suicide takes place within 14 days of the recording of the 
second request should be expressly stated. As presently drafted, it appears to 
be implied that the second request will fall after 14 days have expired and that 
a further second request would be required to give the protection of the Bill to 
a person assisting in a subsequent attempt to commit suicide. 
 
The Bill lacks detail about the requirements of record keeping by the various 
parties involved, and the inspection of those records (which would ordinarily 
be confidential to the patient) to prevent abuse. Is there to be a system of 
regulation? The Faculty wonders whether a centralised system of reporting 
and collation of information in relation to assisted suicides might be desirable, 
in order to monitor the system and compliance with its requirements, coupled 
with publication of statistical information and an annual report on the operation 
of the scheme.  
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Assisted Suicide (Scotland) Bill 
 

The Law Society of Scotland 
 
Introduction 
The Law Society of Scotland (the Society) aims to lead and support a 
successful and respected Scottish legal profession. Not only do we act in the 
interest of solicitor members but we also have a clear responsibility to work in 
the public interest. That is why we actively engage and seek to assist in the 
legislative and public policy decision making processes. 
 
To help us do this, we use our various Society committees which are 
made up of solicitors and non-solicitors and ensure we benefit from 
knowledge and expertise from both within and outwith the solicitor 
profession. 
 
The Society welcomes the opportunity to consider and respond to the Health 
and Sports Committee and the Justice Committee’s call for written evidence 
on the Assisted Suicide (Scotland) Bill. 
 
We recognise that the subject matter of the Bill raises moral and ethical 
questions and will undoubtedly prompt much public and parliamentary 
discussion. We are not in a position, nor would it be appropriate for us, to 
comment on the ethical and moral aspects of the Bill. We therefore focus our 
comments on the practical and legal aspects and points, raising these to 
promote further consideration and debate on what is undoubtedly and 
understandably a recognised controversial subject. 
 
We note that the Assisted Dying Bill [HL] (England and Wales) was introduced 
in the House of Lords on the 15 May 20131, and is expected to receive its 
second reading shortly. The Assisted Dying Bill [HL] and the Assisted Suicide 
(Scotland) Bill share a common objective, which is to remove criminal liability 
from those who assist others with a terminal illness to end their own lives 
providing the process as set out in each respective Bill is followed. Although 
the two Bills share a common objective, and the process as set out within the 
Bills is broadly the same, there are a number of differences which we refer to 
in our response from a comparative perspective. One important aspect to note 
is that under the Assisted Dying Bill [HL] the person providing the assistance 
must be the attending doctor, registered medical practitioner or registered 
nurse. However, under the Assisted Suicide (Scotland) Bill the person 
providing assistance (the facilitator) can be any person 16 years and over. 
 
Assisted Suicide (Scotland) Bill: General comments 
Compliance with Article 2 European Convention of Human Rights. 
 
We note that the Bill seeks to allow people with terminal or life-
shortening illnesses or progressive conditions which are terminal or 
life-shortening to seek and obtain assistance from another person (a 

                                            
1
Assisted Dying Bill [HL] ;   http://services.parliament.uk/bills/2013-14/assisteddying/documents.html 



ASB344 

9 

licensed facilitator) to end their life. The Bill removes criminal and civil 
liability from the licensed facilitator providing the provisions of the Bill 
are adhered to and the conditions fulfilled. Its plain effect is to allow 
people to assist others in taking their own lives. 
 
At the outset, consideration needs to be given as to whether the Bill 
itself is competent under the Scotland Act 1998. Section 57 of the 1998 
Act prohibits any member of the Scottish Executive from making any 
legislation which is incompatible with Convention rights2. Furthermore, 
section 29 of the 1998 Act prevents any Act of the Scottish Parliament 
becoming law if it is outside of the legislative competence of the 
Parliament. An act will be outside of competence if ‘it is incompatible 
with any of the Convention rights …’3 
 
The Bill therefore, may be in direct contrast, and possibly incompatible, 
with Article 2 of the European Convention on Human Rights, which 
protects the right to life4.  
 
The role of a solicitor as a ‘proxy’ 
The role of solicitors as currently described in the Bill gives rise to 
uncertainties. The inclusion of solicitors in the Bill may not be appropriate in 
the particular circumstances. Specifically, the provision in section 16 of the Bill 
providing for solicitors to act as proxies for a person may be better 
implemented by a medical practitioner.  
 
Section 16, which directly impacts on solicitors, identifies specific categories 
of individuals as proxies who may sign a document on behalf of a person who 
is blind, unable to read or unable to sign his or her own name. We note that 
section 16 is derived in substantial form from section 9 of the Requirements of 
Writing Act 19955 (1995 Act). 
 
Section 16 (6) provides that a proxy means (amongst others) ‘… a solicitor 
who has in force a practising certificate as defined in section 4(c) of the 
Solicitors (Scotland) Act 1980 (c.46)…’ We have a number of concerns 
relating to including solicitors in this role. We are of the view that solicitors 
should not undertake this proxy function.  
 
It is noted that the Assisted Dying [HL] Bill, make no such provisions. It would 
be useful to understand the intention behind section 16 of the Assisted 
Suicide (Scotland) Bill. Is there statistical evidence to indicate that the use of a 
proxy has been identified as a real need ? We further note that the Assisted 

                                            
2
 Scotland Act 1998 Section 57(2) ‘A member of the Scottish Executive has no power to make any 

subordinate legislation or to do any other act, so far as the legislation or act is incompatible with any 

of the Convention rights or with [EU] law’ 
3
 Ibid Section 29(2)(d) 

4
 European Convention on Human Rights Article 2 ‘Everyone’s right to life shall be protected by law. 

No one shall be deprived of his life intentionally save in the execution of a sentence of a court 

following his conviction of a crime for which this penalty is provided by law’ 
5
 Requirements of Writing Act 1995 S9  Subscription on behalf of blind granter or granter unable to 

write http://www.legislation.gov.uk/ukpga/1995/7/section/9  The 1995 Act repealed in its entirety 

section 18 of the Conveyancing Scotland Act 1924 relating to notarial execution. 

http://www.legislation.gov.uk/ukpga/1995/7/section/9
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Dying [HL] Bill does not account for such a situation. The Assisted Dying [HL] 
Bill centres responsibility on the registered medical practitioner and makes an 
assumption that a person can physically make a declaration. This may be a 
weakness in the Assisted Dying [HL] Bill and is in clear contrast to the 
Assisted Suicide (Scotland) Bill.  
 
It is assumed that the reference to the specific categories (solicitors, 
advocates and Justice of the Peace) in section 16 is there simply because 
they mirror section 9 of the 1995 Act. In the alternative, it may also be on 
account of these individuals being recognised “professionals” of “good 
standing” or “moral character”. However, given that the duties required of the 
professionals under the Bill are not the same as intended and anticipated 
under the 1995 Act, we suggest that it is therefore not appropriate for 
solicitors to carry out this function.  
 
It may be more appropriate for this function to be performed by individuals 
other than the professionals identified in the Bill. With reference to 
comparative law, under Belgian legislation 6  a person who is permanently 
incapable of signing a directive can designate a person ‘…who is of age and 
who has no material interest in the death of the person in question, to draft the 
request in writing…’ provided that there are two witnesses present (of age 
with no material interest) and the directive explains why the person is 
incompetent to sign together with a medical certificate. The Act therefore 
anticipates the possibility of requiring a proxy but does not require the proxy to 
be a lawyer. In the Netherlands’ legislation7 there is no comparative guidance 
regarding what can happen where a patient has capacity, but requires a proxy 
to physically sign a directive on their behalf.  
 
On the face of it, we would suggest that the Belgian model appears to offer a 
more secure process by providing checks without the direction to employ a 
particular professional. Notably Belgium does not require an assessment that 
the person understands the effect of the document by the proxy.  
 
Our concern with section 16 is that this requires a solicitor to perform more 
than a ‘notarial’ execution. This is because section 16(4) requires the proxy to 
reach a judgment about the person’s understanding of the effect of the 
document.  
 
While section 16 envisages a physical or other limitation preventing a person 
from subscribing a document, in fact, the requirement of section 16(4) obliges 
a solicitor to make an assessment about mental capacity too. We question if 
all solicitors will be appropriately qualified or experienced to make this 
decision. 
 
Making a decision about capacity also necessitates a consideration of 
vulnerability. 
 

                                            
6
  Belgian Act of Euthanasia 2002, Chapter III, section 4 (1) 

7
 Termination of Life and Assisted Suicide Act 2002 
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Law Society of Scotland Guidance provides that ‘…The possibility of 
vulnerability should be considered whenever a solicitor is consulted or 
instructed in any matter. Often the solicitor will be able to decide quickly and 
confidently that there is no question of vulnerability; but solicitors should 
always be alert to any indications of possible vulnerability…’ 
 
Furthermore the Law Society of Scotland Practice Rules 2011 state that a 
solicitor ‘…must only act in those matters where you are competent to do 
so…’ (Rule B 1.10)8. However solicitors must not discriminate contrary to Rule 
B 1.15.1. They may accordingly require referring to another solicitor, whose 
particular skills are required in determining capacity, identifying vulnerability, 
or in advising and acting for a particular client.  
 
Indications of possible vulnerability may arise from the normal process of 
ascertaining a client's wishes and intentions, exploring circumstances, and 
advising as to merits, risks, advantages and disadvantages of a proposed act 
or transaction, or of alternatives. However, on the one hand an apparently 
unwise act or transaction may represent a client's valid and competent choice; 
while conversely an apparently wise act or transaction could be invalid 
through lack of relevant capacity, or undue influence, or other vitiating factors. 
 
We believe that the nature of assisted suicide makes the considerations 
highlighted above relevant.  
 
Society Guidance in relation to vulnerable clients also advises that a 
‘…solicitor should not simply rely upon the legal presumption of capacity. On 
the contrary, they "must …. be satisfied when taking instructions, that his or 
her client has the capacity to give instructions in relation to that matter…’9 
(guidance related to Rule B 1.5). In cases of doubt as to the extent to which, 
and circumstances in which, capacity can be exercised, or conversely as to 
the extent to which incapacity prevents a contemplated act or transaction, the 
advice of a medical practitioner or clinical psychologist should be sought. It 
may be necessary to approach someone with particular specialist expertise. 
The solicitor should not seek a generalised and simplistic verdict of "capable" 
or "incapable". The solicitor should explain the act or transaction 
contemplated and the legal requirements for it to be valid. The solicitor should 
explain any indications of relevant capacity or incapacity of which the solicitor 
is aware, and any steps which the solicitor proposes. 
 
Solicitors have a duty to assess capacity in relation to all of their clients 
regardless of area of law or what the client is contemplating. If a solicitor is not 
experienced enough or is without the skill or knowledge to be able to assess a 
person’s capacity properly then the solicitor should seek further advice. In 
normal circumstances, such advice would be sought from a medical 

                                            
8
 http://www.lawscot.org.uk/rules-and-guidance/section-b/rule-b1-standards-of-conduct/rules/b110-competence,-diligence-and-

appropriate-skills 

 
9
 http://www.lawscot.org.uk/rules-and-guidance/section-b/rule-b1-standards-of-conduct/guidance/b15-vulnerable-

clients-guidance 
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http://www.lawscot.org.uk/rules-and-guidance/section-b/rule-b1-standards-of-conduct/guidance/b15-vulnerable-clients-guidance
http://www.lawscot.org.uk/rules-and-guidance/section-b/rule-b1-standards-of-conduct/guidance/b15-vulnerable-clients-guidance
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practitioner. The guidance demonstrates that where a client with capacity 
instructs a solicitor to do something which the solicitor has advised against or 
considers to be unwise, then it is not the responsibility of the solicitor to 
prevent the client from making bad decisions. For example, in a conveyancing 
transaction where a client instructs a solicitor to sell a house at a value 
considerably less than the asking price then, provided that he was satisfied 
the client was clear on what he wanted to do and had assessed the risks, it is 
not for the solicitor to protect the client from himself. This can be contrasted 
with the position of assisted suicide where the outcome and impact of a 
decision is far more significant than money you would receive for selling a 
house. A decision in this context is terminal and irreversible. Conveyancing 
solicitors understand the property market and can give advice on what the 
range of options might have been for the client looking to sell the property. 
However, generally speaking, solicitors will not have experience or 
understanding of a person facing a terminal illness and seeking to die. The 
assessment of capacity required in a situation like that goes beyond what the 
ordinarily solicitor might be expected to know and be able to assess. There is 
such a fundamental presumption for preserving life within our society that it 
may be very difficult for a solicitor to know or accept that a person has 
capacity to make such a choice and for a solicitor to be part of that process.  
 
Given this advice we suggest that the Bill provides for the referral to a medical 
practitioner or that medical practitioners are substituted as proxies given their 
position to be better able to assess the necessary capacity that a person 
requires in relation to assisted suicide over solicitors. 
 
We note that the Assisted Dying [HL] Bill at section 8 introduces a 
requirement for a Code of Practice. While that Bill does not make provision for 
a proxy, it does recognise that those professionals who are involved in the 
process will be required to make an assessment of a person’s capacity. The 
Assisted Dying [HL] Bill recognises the significance of properly understanding 
capacity and the nature of this act and considers it so important so as to 
require a formal Code of Conduct. 
 
Client relationship and professional duties 
 
With some exceptions, ordinarily the act of being proxy would not give rise to 
a solicitor /client relationship. The position is less clear where a solicitor is 
expected to assess a person’s understanding of the document. In the event 
that acting in this capacity does establish a solicitor/client relationship a 
solicitor requires to exercise and give due regard to the rules of professional 
conduct and behaviour, recognising that his or her professional obligations are 
not only to their clients, but to the courts, the legal profession and the public. 
Amongst other things, these rules regulate: 
 
• confidentiality and legal professional privilege  
• trust and personal integrity  
• the interest of the client  
• independence of the solicitor  
• disclosure of interest  
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• relations with the Courts  
• conflict of Interest  
 
These distinct duties and roles that a solicitor performs are not reflected in the 
Bill. If this is a solicitor /client relationship it will require clarity around terms of 
engagement and fees and whether the solicitor is in contract with the person. 
The Bill envisages the solicitor acting as proxy as performing a role akin to a 
public officer and not that of an advisor. However given the requirement in 
section 16(4) it is not clear how or whether a solicitor can limit their role to that 
of a “public officer” and not give regard to the professional duties as a solicitor, 
especially if it unclear as to whether the person is also a “client”. 
 
Acting as proxy outwith Scotland 
 
In line with section 9 of the 1995 Act, the Bill also makes provision for a proxy 
to sign a document outwith Scotland if the proxy is a notary public or has 
‘…authority under the law of the place to sign or execute documents on behalf 
of person who are blind or unable to read or sign…’ 
 
We suggest that such a broad provision does not provide sufficient 
safeguards for a person seeking to implement the provisions of the Bill. Given 
the variety of notaries in legal jurisdictions there is no certainty that they will 
have capacity to ensure the person understands the effect of the document. 
Likewise a person with “authority under the law” is a very broad provision that 
could leave a person vulnerable and without any support or professional 
guidance. 
 
Section 16 of the Bill also raises the question of legislative competence (as 
referred to above) under the Scotland Act 1998 section 29, which prevents the 
Scottish Parliament from introducing legislation if ‘… it would form part of the 
law of a country or territory other than Scotland or confer or remove functions 
exercisable otherwise than in or as regards Scotland…’10 
 
Section 16(6) (d) directly seeks to confer on a ‘notary public or other person 
with authority under the law of that place to sign or otherwise execute 
documents…’ the authority to act as a proxy, notwithstanding the fact that 
assisted suicide itself may be prohibited in that jurisdiction outwith Scotland 
and a notary public may be expressly prohibited from acting as a proxy. 
 
We also note that the Bill’s Financial Memorandum anticipates that the 
General Medical Council and Royal Pharmaceutical Society will require to 
revise codes of practice and guidance to reflect the changes in the Bill. In the 
event that solicitors remain as proxies, advice and guidance will also be 
required for this professional body and the impact of this should be 
acknowledged and accounted for. 
 
Responses to the call for evidence questions: 
 

                                            
10

 The Scotland Act 1998 Section 29(2) (a) 
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1. Do you agree with the general purpose of the Bill to make it permissible, in 
the circumstances provided for, to assist another to commit suicide?  

We are not in a position to comment on the general purpose of the Bill 
since this would involve the application of moral and ethical judgement. 
Our comments therefore are confined to the practical and legal 
application of the Bill.  

 
2. Do you have any views on how the provisions in this Bill compare with 

those from the previous End of Life Assistance (Scotland) Bill?  
In January 2010, the End of Life Assistance (Scotland) Bill 11  was 
introduced with the aim to ‘enable persons whose life has become 
intolerable and who meet the conditions prescribed in the Bill to legally 
access assistance to end their life.’ It sought to achieve this by 
decriminalising both euthanasia and assisted suicide under the single 
definition of ‘end of life assistance.’  
 
The appropriateness of treating these two concepts raised many 
concerns as demonstrated in the evidence presented to the ad hoc 
committee of the Scottish Parliament (End of Life Assistance (Scotland) 
Bill Committee) where it was described as ‘largely unchartered territory 
for any jurisdiction’12. We consider it less confusing that the current 
proposals include only assisted suicide.  
 
It was noted in the previous Bill that the interpretation of its title –‘End of 
Life Assistance’ may be construed in a different way. One example being 
the confusion over assistance to mean the provision of palliative care. 
The title of the Assisted Suicide (Scotland) Bill makes it quite clear that 
it relates to assisted suicide and therefore should be less ambiguous. 

 
3. The Bill precludes any criminal and civil liability for those providing 

assistance, providing the processes and requirements set out in the Bill 
have been adhered to. Do you wish to make any comment on this?  

The Bill does not define what assisted suicide is, or what it is to assist 
suicide. That will cause difficulties in interpretation.  
(see our comments below to Section 1) 
 

4. The Bill outlines a three stage declaration and request process that would 
be required to be followed by an individual seeking assisted suicide. Do 
you have any comment on the process being proposed?  

We consider sections 4,5,7 and 8 below. We do however have some 
general observations to make from a comparative perspective. 
 
All of the jurisdictions which have enacted legislative provisions for 
assisted dying require another independent physician to confirm that 
whatever legal requirements have been put in place, have been met. Any 
declaration and request process should serve to ensure that adequate 

                                            
11

 

http://www.scottish.parliament.uk/S3_Bills/End%20of%20Life%20Assistance%20(Scotland)%20Bill/

b38s3-introd.pdf 
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 http://archive.scottish.parliament.uk/s3/committees/endLifeAsstBill/reports-10/ela10-01-vol1.htm 
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consultation has taken place, which should include the quality of that 
consultation in terms of information provision which explores 
diagnosis, prognosis, treatment and alternatives. Importantly, given that 
most actions and decisions will be considered retrospectively, any 
process put in place should enable transparent and effective scrutiny. In 
the Netherlands this is effected through the ‘Due Care’ criteria which is 
set out in section 2(1) of the 2001 Act. The physician must know the 
patient sufficiently well to be able to assess whether the due care 
criteria has been met. A second independent physician must consult 
with the patient and provide a written opinion attesting to the fact that 
this has indeed been the case. Cases where there is no established 
doctor patient relationship are more likely to be investigated. The 
Netherlands provides a state funded programme – Support and 
Consultation on Euthanasia in the Netherlands (SCEN) which trains 
physicians to be consultants and provides support and advice for 
doctors treating patients at the end of life. We would suggest that further 
consideration be given to a similar programme should the Assisted 
Suicide (Scotland) Bill be enacted.  
 
In Belgium the consulting physician must examine the patient and their 
medical records to ensure that their condition and experience of 
suffering cannot be alleviated. The physicians are required to have 
‘several conversations with the patient spread out over a reasonable 
period of time’. In addition, if the patient is not expected to die ‘in the 
near future’ there is a mandatory, further consultation with either a 
psychiatrist or relevant specialist (and a waiting period of at least one 
month).  
 
In Oregon 13 , the attending physician must refer the patient to a 
‘consulting physician for medical confirmation of the diagnosis and for 
determination that the patient is acting voluntarily and has the requisite 
capacity. The patient must be referred to a counsellor if either the 
attending or consulting physician suspects that the patient ‘may be 
suffering from a psychiatric or psychological disorder, or depression 
causing impaired judgement’.  
 
The Assisted Dying Bill [HL] Bill, follows similar processes, described 
above, requiring at least two physicians to examine the patient with 
particular attention to ensure that the essential criteria has been met. It 
also raises issues of physician responsibility and role which have been 
considered by us elsewhere in this submission. The Assisted Suicide 
(Scotland) Bill does depart from other current legislation by setting out 
this process in a number of sections. Most regimes have captured these 
requirements within one section, which arguably makes the process a 
little clearer and requirements more understandable.  
 
 
 

                                            
13

 Death With Dignity Act 1995 
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5. Do you have any comment on the provisions requiring that the person 
seeking assisted suicide must have a terminal or life-shortening illness, or a 
progressive condition which is either terminal or life-shortening?  

See our comments below on Section 8. 
 

6. Are you satisfied with the eligibility requirements as regards age, capacity, 
and connection with Scotland as set out in the Bill?  

Age 
(see our comments below on Section(s) 4 and 8) 
Capacity 
We have concerns in relation to ‘capacity’ under the provision of the Bill.  
(see our comments below to Section 12) 

 
7. Do you have any comment on the roles of medical practitioners and 

pharmacists as provided for in the Bill?  
We note that the Bill only indirectly addresses the means by which the 
suicide for the assisted person may be brought about. The assumption 
appears to be that a formulation/concoction of drugs or other 
pharmaceutical means will be prescribed by the general practitioner to 
the assisted person.  
 
We note that the Financial Memorandum (paragraph 9) extrapolates that 
the average number of deaths per year in Scotland, from assisted 
suicide may be around 79. In 2013 there were 4,858 practising General 
Practitioners (GPs). The vast majority of GPs will not experience an 
assisted suicide request. We suggest that it is important that GPs are 
supported by the provision of a standardised expert generated 
formulary for the prescription of the drugs or other pharmaceutical 
means which are to be used to complete the suicide act, so as to ensure 
that the intended outcome is achieved as speedily, effectively and as 
painlessly as possible. Ad hoc prescribing cannot be an option.  
 

8. Do you have any comment on the means by which a person would be 
permitted to end his/her life under the Bill?  

We would suggest that, to ensure the intended outcome for the assisted 
person, the means (drug or other substance or means dispensed) 
should be the subject of a standardised expert generated formulary and 
that an expert panel, to include pharmacists, anaesthetists and other 
appropriate experts, is convened to produce a standardised formulary 
for the drug formulation. Consideration should also be given as to the 
impact of these drugs (or other pharmaceutical means) on organ 
donation, will the drugs or other substance used adversely damage 
otherwise healthy organs which will then be unsuitable for 
transplantation? 
 
We would also suggest that assisted persons may vary in their physical 
capabilities depending on their terminal or life-shortening illness or 
progressive condition which is terminal or life shortening and it may not 
be in their physical capability to administer the means by some 
methods. The ‘assisted suicide’ formulary therefore should include not 
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only alternative lethal drug formulation but also varying mechanisms 
and routes of administration which will enable all those assisted 
persons, able bodied or otherwise, to self-administer. 

 
9. Do you have any comment on the role of licensed facilitators as provided 

for in the Bill?  
A general function of the licensed facilitators, as described in section 19 
of the Bill, includes being with the assisted person when suicide act 
takes place and to be responsible for the removal of the suicide 
drug/substance/means after the expiry of the 14 day time period referred 
to in section 17(2) if necessary. The section does not address either the 
safe keeping aspects of the drug or other substance or means 
dispensed or record keeping of when and what was consumed by the 
assisted person and what remains, if anything, of the drug or other 
substance or means dispensed which requires removal and return to a 
pharmacist for destruction purposes – these omissions require to be 
addressed.  
(See further comments below to section(s) 18 and 19) 
 
Section 22 of the Bill (Licensing of facilitators) is, we would suggest, 
inadequate in that it fails to take into account a number of things that 
the regulations should also cover.  
(See further comments below to section 22) 
 

10. Do you have any comment on the role of the police as provided for in the 
Bill?  

The investigation of deaths in Scotland is conducted by the Procurator 
Fiscal (PF) through the exercise of the Lord Advocate’s common law 
powers. As we understand, the Bill intends to regulate suicide in a 
medical context and to ensure death is dignified for the person 
committing suicide and their nearest relatives.  
 
Current practice is, broadly speaking, where death occurs in a medical 
context, the death is reported to the PF by the relevant medical 
practitioner, rather than to the police. That is to be contrasted with the 
situation in which a suspicious death occurs where generally it would 
be reported directly to the police (who in turn will report to the PF). 
Recognition of the Lord Advocate’s common law duty is worth inclusion 
in the Bill as the police are likely to require to report the death to the PF 
at the conclusion of their investigation. Whilst concepts of dignified 
death etc have been taken out of the Bill it is worthy of note that 
depending upon the record keeping etc of the licensed facilitator, there 
may require to be a police investigation which will be by its nature 
intrusive whilst the police clarify that the suicide has taken place in 
accordance with the principles set out in the Bill.  
(See further comments below to section 20) 

 
11. Do you have any comment to make about the Bill not already covered in 

your answers to the questions above? 
Requests from a person outwith Scotland 
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We note that neither the Bill or guidance notes consider the impact, if 
any, that the lawfulness of assisting suicide in Scotland, may have 
beyond Scotland. It may be anticipated that individuals in other 
jurisdictions might seek to make use of the legislation, particularly if 
assisted suicide or euthanasia is not permitted in their own country.  
(see further comments to section 8 below) 
 
Proxies outwith Scotland 
Section 16 also anticipates a notary or person “with authority under the 
law of that place” being able to sign any declaration by way of proxy. 
This is considered further in the commentary of the Bill, however it is 
noted that this is an extremely broad provision and provides none of the 
safeguards that would apply to a proxy in Scotland under the Bill as 
currently drafted. Given the variety of notaries and differences among 
jurisdictions as to who may be “authorised” it is suggested that the 
opportunities for a person outwith Scotland to utilise the legislation is 
examined further. 

 
Conscientious Objectors 
The Bill does not provide for, nor recognise that some individuals, 
particularly medical or legal professionals may wish to adopt a position 
of “conscientious objector”. Medical practitioners may not be prepared 
to endorse a declaration or request. A solicitor may not be prepared to 
act as a proxy. We note that the Assisted Dying Bill [HL] Bill expressly 
provides for conscientious objectors at section 5 ‘…A person shall not 
be under any duty (whether by contract or arising from any statutory or 
other legal requirement) to participate in anything authorised by this Act 
to which that person has a conscientious objection…’ We suggest that 
consideration needs to be given to incorporate a similar provision into 
the Assisted Suicide (Scotland) Bill.  
  
Schedules 
More is said about the schedules in the Bill commentary below, however 
we note that the schedule requires a medical practitioner to sign and 
endorse it if they are satisfied that the requirements within the 
declarations have been met. The Bill does not provide what happens if a 
witness or medical practitioner is not satisfied. Will a medical 
practitioner record that he is not satisfied that, for example, the person 
has insufficient capacity or that the practitioner considers undue 
influence to have been applied - could an assessment of this nature 
trigger a process to ensure such individuals are protected or supported 
differently? It is noted that the Assisted Dying [HL] Bill does require that 
a medical practitioner is satisfied that the person has capacity and that 
they understand the other options available to them in terms of palliative 
care for example. 

 
Responsibility for the process 
At a practical level who, if anyone, shall be responsible for guiding a 
person through the process? Will this be the facilitator, who maybe be 
the appropriate person to provide assistance, support, comfort and 
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assurance, but may not necessarily be familiar with the legislative 
provisions and process Will it be the medical practitioner who will be 
required to advise of all of the various stages and time periods under 
the Bill? It will be important for individuals to understand the assisted 
suicide will only be lawful if the provisions of the Bill are followed and 
that it is not possible to exclude any elements of the process. 
 
Professional Standards and Obligations 
The Bill gives rise to a tension by overlooking the professional 
obligations and standards which have already been imposed on the 
medical and legal professionals being asked to help in this process. 
There is a challenge in treating the process as a dignified, but still 
primarily a process driven procedure. This is because the nature of 
assisted suicide and the acute impact of the proposed legislation also 
necessitates judgment, assessment, and in many cases an element of 
ethical analysis by the professionals involved in the process. While not 
accounted for specifically in the Bill, these additional elements cannot 
be removed from the process as long as these professionals are 
embedded in the process.  
 
It is this juxtaposition between process and professional judgment that 
creates a tension in the Bill since the professional obligations and 
standards that medical practitioners and solicitors require to apply are 
not displaced by the requirements made of them in the Bill. 
 
Comments on the provisions of the Bill: 
Part 1 
Section 1: ‘No Criminal Liability for assisting suicide’ 
It is noteworthy that the provisions of section 1 are unusual in its terms 
in that it defines what is not a crime as opposed to the normal legislative 
provisions which generally set out what will amount to a crime.  
 
We note that the Bill fails to define what ‘assisted suicide’ is, or what it is 
to assist suicide. As this is the very essence, and given the nature, of 
the Bill, we suggest that this must be clearly defined and set out on the 
face of the Bill. Failing to define this may cause difficulties in 
interpretation. Currently there is no crime of assisting suicide in 
Scotland unlike England and Wales where the Suicide Act 1961, section 
214 makes it an offence to do an act capable of encouraging or assisting 
the suicide or attempted suicide of another person where that act is 
intended to encourage or assist suicide or attempted suicide. It should 
be noted however, that in 2010 the Director of Public Prosecutions for 
England and Wales introduced a policy setting out guidelines which 
provides guidance to prosecutors on the public interest factors to take 
into account in reaching decisions in cases of encouraging or assisting 
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‘A person who aids, abets, counsels or procures the suicide of another, or an attempt by another to 

commit suicide, shall be liable on conviction on indictment to imprisonment for a term not exceeding 
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suicide15. The purpose of the policy is not to decriminalise or legalise 
assisted suicide but to allow more focus ‘…on the motivation of the 
suspect rather than the characteristics of the victim. The policy does not 
change the law on assisted suicide. It does not open the door for 
euthanasia. It does not override the will of Parliament. What it does is to 
provide a clear framework for prosecutors to decide which cases should 
proceed to court and which should not…’16 
 
In Scotland, a person who assists another to end their own life could be 
liable to investigation and prosecution under the law of homicide. 
However, there are no modern examples of prosecutions in Scotland 
which means that the absence of a definition of assisted suicide within 
the Bill, beyond section 18 (Nature of assistance: no euthanasia etc) 
which prevents anyone doing anything that in itself causes another 
person’s death, leaves room for uncertainty. 
 
We note that the Bill’s explanatory notes, (page 2) state that section 1(1) 
‘… applies only when the substance of the case against an individual is 
(or would be) an assisted suicide does not apply to any incidental 
unlawful act which an individual may have committed (e.g. with a means 
used to commit suicide were unlawfully applied under legislation 
restricting circulation of particular items, such as drugs)…’ We 
understand that the intention of section 1(2) of the Bill, which makes 
reference to the essential safeguards in section 3, is to give effect to this 
policy aim.  
 
However, given the widely framed nature of section 1(1), we suggest that 
it may be conceivable that it could be argued that on the face of the Bill, 
assistance which otherwise might be unlawful in terms of another 
provision or the common law may be protected due to lack of a 
definition of assisted suicide.  
 
Section 3: ‘Essential safeguards’ 
We note that section 3 deals with essential safeguards and seeks to 
ensure that written evidence is recorded of ‘autonomy’ for the ‘assisted 
suicide’ person. We further note that section 3(c) provides that, 
following a second request for assistance, the person has a 14 day 
window within which assistance to commit suicide can be accessed. 
The assistance is to be provided by a ‘facilitator’, however, the Bill is 
silent on how the act of suicide will be brought about, although this 
could be inferred from reference to ‘…any drug or other substance or 
means dispensed or otherwise supplied…’17, we would suggest this 
needs to be fully defined on the face of the Bill. 
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 Policy for Prosecutors in Respect of Cases of Encouraging or Assisting Suicide 

http://www.cps.gov.uk/publications/prosecution/assisted_suicide_policy.html 
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 Director of Public Prosecutions, Keir Starmer QC  

http://www.cps.gov.uk/publications/prosecution/assisted_suicide.html 
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 Assisted Suicide (Scotland) Bill Section 19 (c). 

http://www.cps.gov.uk/publications/prosecution/assisted_suicide_policy.html
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As the act of suicide will be brought about by the prescription and 
administering of ‘drugs’ (or other substance or means dispensed) 
prescribed by the assisted person’s GP, the Bill does not provide for any 
essential safeguards (i.e. safekeeping requirements during the 14 day 
time period) for the secure and necessary safe storage of prescribed 
drugs (or other pharmaceutical products) which are to be the 
mechanism of suicide for the assisted person.  
 
We note that the Assisted Dying [HL] Bill introduces greater clarity to 
the process and definition of “assistance” although this Bill too does 
not define what assistance is and where assistance becomes something 
more (see specifically section 4 (c)). 
 
As the assisted person has the autonomy to decide at any time within 
each 24 hour cycle of the 14 day period (for example a decision may be 
made at 3 am) that they would like assistance with the suicide, then the 
prescribed suicide drugs (or other substance or means dispensed) need 
to be readily available. It would seem reasonable therefore that the 
drugs (or other pharmaceutical substances) are immediately available to 
and stored by the assisted person. It would seem equally reasonable 
that these ‘fatal dose’ drugs/substances have specific ‘safe keeping’ 
requirements attached to them, for example, in a lockbox that only the 
assisted person has access to. 
 
It could be argued that drugs/substances which can be fatal in overdose 
are currently kept in the home environment without attachment of 
legally enforceable safe keeping requirements; the difference with the 
assisted suicide drugs/substances, as opposed to drugs for the 
treatment of a medical condition, is that the assisted suicide 
drug/substance will have been designed for the very purpose of 
bringing about death. As a consequence, any unauthorised access and 
accidental ingestion (children etc) would necessarily be fatal. 
 
By contrast the Assisted Dying Bill [HL] expressly requires that the 
attending doctor, registered medical practitioner or registered nurse 
must deliver and prepare the medicine for self-administration by the 
assisted person and remain with the assisted person until he or she has 
self-administered the medicine, died or decided not to proceed18. These 
conditions, in our view, go some way to address concerns regarding the 
safeguards as discussed above  
 
In relation to the 14 day window within which assistance to commit 
suicide can be accessed, it is unclear how will this be 
monitored/enforced. (see our further comments on section 17).  
 
Again, by way of contrast, there is greater certainty in this respect in the 
Assisted Dying [HL] Bill, where section 3(5) provides for when a 
person’s declaration becomes effective. This is an important safeguard 
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 Assisted Dying Bill [HL] section 2(4)(5) and (6) 
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and important element of a structured process which the Assisted 
Suicide (Scotland) Bill has missed. 
 
Section 4: ‘Preliminary declaration, witness statement and medical 
practitioner’s note’ 
In dealing with who may witness a preliminary declaration made by the 
assisted suicide person, section 4(2)(b) states the witness ‘…is not 
disqualified under schedule 4 from being the witness…’. Schedule 4 
paragraph 2(g) states a disqualifying relationship for a witness to be 
‘…anyone who will gain financially in the event of the (assisted) 
person’s death whether directly or indirectly and whether in money or 
money’s worth…’ 
 
This could be become a live issue post assisted suicide, where the 
person who acted as a qualified witness was not aware at the time of the 
assisted suicide that they would benefit financially, directly or indirectly, 
as a result of the assisted person’s death.  
 
Schedule 1, to which section 4 refers, sets out the conditions required of 
a person to be able to make a preliminary declaration. The condition 
requires the completion of a schedule declaration, the form of which is 
set out in schedule 1. The schedule requires a witness to the 
declaration. The witness must be an “acquaintance”. There is no 
definition of an acquaintance, but it must be someone “who has known 
the person but it must be longer than the period associated with the 
signing of the declaration.” It is not clear what this means and the time 
period to be applied to an acquaintance. We suggest that a clear, 
unambiguous definition is provided to avoid uncertainty in 
interpretation.  
 
We note that no element of relationship is required for a proxy to act on 
behalf of a person. Given the requirement for a proxy to satisfy that a 
person “understands the effect of the document” it might be expected 
that person acting as proxy has some prior contact with the person if 
they are expected to be able to express satisfaction that the effect of the 
document is understood. In the ordinary course of business a solicitor 
would require a degree of contact with a client in order to properly 
understand an instruction and in order to assess the extent to which the 
client has capacity or vulnerability. 
 
A safeguard built into the Schedule is for a witness to acknowledge that 
they do not expect to be disqualified from acting as a witness in terms 
of schedule 4. In the event that a witness is, or becomes disqualified, do 
the provisions in section 24 rectify the position provided the witness 
acted in good faith or is it necessary for the procedure to be repeated 
with a different witness, or does it invalidate the consent? Alternatively 
might the provisions under section 9(4) of the Requirements of Writing 
Act 1995 be adapted to apply in such circumstances in order that a 
person relying on the document being properly executed is not denied 
its effect on account of the ignorance or malpractice of the witness or 
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practitioner signing. 
 
We also note that section 4 requires the registered medical practitioner 
to endorse the declaration. The explanatory notes accompanying the Bill 
state19 ‘…practitioner [has] to confirm that in his or her opinion the 
declaration and witness statement comply with the requirements of 
schedule 1 and that he or she has no reason to believe that they contain 
any false statement…’ We suggest that the practitioner will require 
knowing the patient and his or her background and circumstances 
reasonably well to be able to ascertain this. 
 
Section 4 (and section 8) provides that the assisted person must be at 
least 16 years of age. In Scotland, the legal age of capacity is 16 years 
and a person of that age has the right to consent to, or decline, 
treatment (unless they lack the capacity to do so). A person under the 
age of 16 years can consent to, or refuse, medical treatment but only if 
they understand what treatment is being proposed20. It is up to the 
doctor to decide whether the person under 16 years of age has the 
maturity and intelligence to understand the nature of the treatment, the 
options, the risks involved and the benefits. Section 4 would appear to 
abrogate section 2(4) of the Age of Legal Capacity (Scotland) Act 1991 
for the purposes of assisted suicide. 
 
Given the serious and irreversible consequences of the act in 
contemplation careful consideration should be given to the age limit 
specified in the Bill. We note that the Assisted Suicide Bill [HL] 
expressly states that the person seeking assistance ‘…is aged 18 or 
over…’21 and also In England and Wales, a 16 year old’s refusal to 
medical treatment can be overridden if it is considered to be in his or 
her best interests. However, as the age of legal capacity is 16 years in 
Scotland the question of whether or not a 16 or 17 year old’s refusal for 
treatment can be overridden, by parents for example, has not come 
before the Scottish courts. Under the provisions of the Bill, it would be 
possible for a 16 year old to request assisted suicide and for another 16 
year old to act as his or her licensed facilitator.  
 
Section 5: ‘Recording of making of preliminary declaration in medical 
records’ 
Section 5 refers refers to the preliminary declaration and places a duty 
on the GP to record the declaration on the assisted person’s medical 
records. However, we further note that there is no obligation on a 
practitioner to make or retain other notes about the assisted person. For 
example is it anticipated that a practitioner might also make comments 
about the person’s capacity or physical health? Will such notes be 
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retained in medical records or with the declarations? In the event that a 
practitioner has concerns about capacity or the person how is this 
resolved or recorded? These questions become even more relevant 
beyond the first stage of the preliminary declaration.  
 
Section 7: ‘First request for assistance’ 
Section 7 describes the process by which a person may cancel a 
declaration. While there are schedules for all of the declarations, we 
note that there is no standard cancellation schedule. We suggest that 
the absence of a standardised schedule may make it more difficult to 
assess the validity of the document, potentially making it more difficult 
for a person to ensure they provide the correct information and follow 
the appropriate process. A cancellation also comes without the 
safeguards attached to the declarations like an assessment by a 
practitioner or a witness. We suggest that the current provision may 
potentially permit a relative (who did not support a person’s decision to 
ask for assistance) to coerce a vulnerable person who had signed 
declarations to submit a cancellation since all that the cancellation 
notice envisages is a “notice” signed by the person and provided to the 
medical practitioner. It requires no witness or assessment. 
  
We suggest, for consistency, clarity and certainty, that a cancellation 
also operates with a witness and medical practitioner present. Clearly 
the role of the practitioner would not be to prevent a person from 
cancelling the declaration just as it would not be to encourage a 
declaration to be made. However, it would allow for an assessment of 
capacity and judgment and perhaps indicate where other areas of 
support might be offered to the person. 
 
Section 8: ‘First request for assistance’ 
Section 8 sets out the conditions which will apply in making the first 
request for assistance. This includes a provision that the person has, 
after reflecting on the consequences for that person of the 
considerations set out in section 8(4) and in the light of that reflection, 
concluded that the quality of the person’s life is unacceptable. The 
considerations are that the person has an illness, or condition, that is, 
for the person, ‘...either terminal or life shortening…’ (section 8(5). 
 
This implies that it is the person alone who will decide whether their 
illness or condition is life-shortening, although the medical practitioner 
will require to be satisfied that the person’s conclusion is not 
inconsistent with the facts known to the medical practitioner (Section 
9(2)(c)). However, section 9(5) requires the medical practitioner only to 
confirm that the person has an illness or condition that is terminal or 
life-shortening (not whether it is so for the person). This is confusing 
and could cause difficulties with interpretation and implementation.  
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Mental illness is known to shorten life by 10-20 years for all major 
mental illnesses,22 not only as a result of suicide, but also as a result of 
physical factors such as cardiovascular disease. It can also cause very 
poor quality of life with no prospect of improvement for a variety of 
reasons: these can include: 
• the symptoms themselves 
• chronic unemployment 
• isolation and loneliness 
• the side-effects of medication 
• co-morbidities such as diabetes and cardio-vascular diseases 
• co-morbid substance abuse 
 
We suggest that it may be argued therefore that mental illness fits into 
the criteria outlined by the Bill, i.e. shortening of life (and poor quality of 
life), and it would be possible to argue that it was also terminal in some 
cases, given that 10% of people suffering from illnesses such as 
schizophrenia and bipolar disorder are said to die by suicide, with a 
high percentage of people with chronic depression also doing so. 
 
We note that the Bill does not exclude persons who are subject to 
compulsory treatment under the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (the 2003 Act) or the Criminal Procedure (Scotland) 
Act 1995 from making a request for assistance. Before a person can be 
made subject to a compulsory treatment order, a compulsion order or a 
compulsion order with a restriction order, a tribunal or a court will have 
to be satisfied that the statutory tests have been met for the making of 
the order. A person who is subject to a compulsory treatment order will 
have to satisfy the significantly impaired decision making (“SIDMA”) 
criterion (see comments on section 12) whereas those subject to a 
compulsion order or a compulsion order with a restriction order will not. 
In either case, where a patient is subject to compulsory measures they 
will be receiving medical treatment for their mental disorder, the features 
and characteristics of which may include suicidal ideation. The medical 
treatment must fit the statutory criterion, “that medical treatment which 
would be likely to (i) prevent the mental disorder from worsening; or (ii) 
alleviate any of the symptoms, or effects, of the disorder, is available for 
the patient;” 23  
 
The medical treatment may result in a reduction or removal of suicidal 
ideation. Accordingly, the Society is of the view that those subject to 
compulsory measures should be excluded from the definition of those 
who may make a request for assistance. 
 
Section 12(1)(a) proposes that a person has capacity to make a request 
if the person is not suffering from any mental disorder - which is not 
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defined but is assumed to include mental illness, learning disability and 
personality disorder24which might affect the making of the request, 
which suggests that people with mental disorders may not have 
capacity to request assisted suicide. This is imprecise and could be 
taken to exclude all people with a mental disorder from being able to 
make a request, because it is a blanket approach to capacity with regard 
to mental disorder (see comments below on capacity, section 12). We 
suggest that this may be discriminatory. 
 
It is important to note that mental illness is extremely common, much 
more so than the type of chronic physical condition for which we 
suspect that this Bill has is intended to cover, and potentially there may 
be people with mental illness requesting assisted suicide. 
 
We also note that section 8(5) simply refers to a illness which is terminal 
or life shortening but is silent on the life expectancy of the assisted 
person, therefore a person may fall under the provisions of the Bill even 
though he or she may have a life expectancy of a long (in the 
circumstances) period. Again, this can be contrasted with the Assisted 
Dying Bill [HL] which requires that the person, as a consequence of a 
progressive illness has a maximum life expectancy of six months25.  
 
We note that section 8 of the Bill, requires the assisted person to have 
only registered with a medical practice in Scotland at the time of the first 
request. We further note that it does not require any period of domicile 
in Scotland or any knowledge or relationship to have been formed with a 
medical practitioner. Is this sufficient for a medical practitioner to be 
able to make an assessment, particularly if the person may not have 
English as a first language? We would suggest that this would allow 
others from out-with Scotland to travel here for the purposes of ending 
his or her life under the provisions of the Bill.  
 
This can be contrasted with the Assisted Dying Bill [HL] section 1(2) 
which requires a person seeking to end his or her own life to have been 
a resident in England and Wales for not less than 1 year26. 
 
Please also refer to our comments above, to section 4 and those relating 
to the proposed minimum age. 
 
Section 12: ‘Capacity’ 
We have concerns relating to the definition of capacity as set out in 
section 12.  
The Adults with Incapacity (Scotland) Act 2000 defines incapacity as 
being incapable of— 
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‘(a) acting; or 
(b) making decisions; or 
(c) communicating decisions; or 
(d) understanding decisions; or 
(e) retaining the memory of decisions,  

by reason of mental disorder or of inability to communicate because of 
physical disability; but a person shall not fall within this definition by 
reason only of a lack or deficiency in a faculty of communication if that 
lack or deficiency can be made good by human or mechanical aid 
(whether of an interpretative nature or otherwise27) 
 
The Mental Health (Care and Treatment) (Scotland) Act 2003, when 
deciding if a person has the ability to make decisions about medical 
treatment, uses28 the significant impairment of decision making ability 
(“SIDMA”) test- ‘…that because of the mental disorder the patient’s 
ability to make decisions about the provision of such medical treatment 
is significantly impaired…’29  
 
Section 12(1)(b) appears to use strands from the 2000 Act, in a converse 
fashion. Section 12(1)(a) makes no reference to the SIDMA test, although 
refers specifically to mental disorder. Any reference to capacity to make 
a request within the Bill must be consistent with both the Adults with 
Incapacity (Scotland) Act 2000 and the Mental Health (Care and 
Treatment) (Scotland) Act 2003. 
 
Section 13: ‘Recording in medical records of making of requests and 
associated statements’ 
Section 13 addresses the facts to be recorded in a declaration. The 
provisions anticipate a single document which will contain all 
associated statements. We note that the Bill does not address storage of 
the documents.  
 
The Bill does not fully address how multiple documents which might be 
signed at multiple locations by different practitioners will be collated 
and stored together. What happens if a medical practitioner fails to 
communicate to the registered practitioner that a second declaration 
has been signed? How is the registered practitioner to be notified?  
  
There should be a central registry which operates in a manner similar to 
the Office of Public Guardian that may provide a more secure and 
centralised location for such documents. This would provide formal 
registration of declarations and cancellations and reduce opportunities 
for documents to be misplaced or mis-filed.  
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Section 14: ‘Each request and associated statements to be in one 
conventional document; back up copy’ 
We note that section 14(3) prohibits electronic documents. Given 
developments in relation to electronic signatures and documents, we 
would suggest that further consideration be given to this. The basis and 
concern for prohibiting electronic documents has not been made out.  

 
Section 16: ‘Signing by proxy of preliminary declarations, first and 
second requests and cancelations’ 
As referred to earlier in our response, section 16 is primarily a 
reiteration of section 9 of the Requirements of Writing (Scotland) Act 
1995. However, a significant addition within section 16 of the Bill, and 
not a requirement under which section 9 of the Requirement of Writing 
(Scotland) Act operates, is the requirement at section 16(4) of the Bill 
that a ‘…proxy may not sign a document unless satisfied that the person 
understands its effect..’ 
 
A proxy is the authority to represent someone else. Of itself, this 
function does not give rise any particular additional duties upon the 
proxy. The requirements under section 9 of the 1995 Act do not require 
(nor did it intend) that a proxy undertakes this additional responsibility 
of ensuring that a person understand the effect of a document to which 
the proxy is subscribing.  
  
Given the nature of the provision in section 16 of the Bill, it is suggested 
that it is not appropriate to use the model in section 9 of the 1995 Act. 
Section 16 of the Bill is of a different character to the intention of section 
9 of the 1995 Act which seeks to facilitate execution but does not require 
a test of understanding. 
 
The introduction of the obligation at section 16(4) of the Bill is an 
understandable safeguard; however, it introduces additional 
responsibility upon a proxy to make assessments in relation a person’s 
capacity and understanding. It is submitted that this changes what is 
primarily a ‘notarial’ function into something more. It also gives rise to a 
question as to whether a solicitor is an appropriate individual to perform 
this function in this context. 
 
Section 17: ‘The act of suicide: time limit’ 
We note that section 2 (2) states that the suicide or attempted suicide 
must ‘…take place within the period of 14 days…’ following on from the 
second request. Following the assisted person’s second request it is, as 
we understand, the Bill’s intention that a prescription for the 
drugs/products to facilitate the act of suicide be issued to the assisted 
person. 
As we further understand, it is the intention that the time limit 
commences from the date of the signing of the second request and the 
issuing of the drug prescription by the GP, rather than when the assisted 
person subsequently gets the prescription dispensed. We suggest that 
there may be a delay between the issuing of the prescription to the 
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assisted person and the point at which the assisted person takes the 
prescription to be dispensed. For the avoidance of doubt, we would 
suggest that clarification of the time limit be considered and clearly set 
out. 
 
In addition, and further to the 14 day time limit, we would suggest and 
are concerned that this could place pressure on the assisted person and 
cause further anxiety beyond that which they may be already (and likely 
to be) experiencing. 
 
Conversely it is not unreasonable to limit the time period for either 
dispensing of the prescription or for the time that the drug or other 
substance or means dispensed are stored in a domiciliary setting. 
 
As section 2(2) sets out express time limits, we suggest that a number 
of further questions need to be considered. How, for example, is this 14 
days to be monitored? Will the person be advised that their 14 days is 
about to expire? How will this information be given? Will this place a 
person under increased pressure to end their lives? What happens if the 
person asks for more time- perhaps a few more hours or a day? We also 
note that in direct contrast, the Assisted Dying Bill [HL] expressly states 
that a person to whom assistance is to be provided must wait for a 
period of at least 14 days since the final declaration (request) before self-
administering the ‘medicine’ to take their own life30. This, we suggest, 
provides the assisted person with time to reflect and consider fully the 
implications of their request.  
 
Section 18: ‘Nature of assistance; no euthanasia etc’ 
Section 18 prevents euthanasia and section 19 sets out the general 
functions of licensed facilitators.  
 
Section 18 provides that the death must have been as a result of the 
person’s own deliberate act. Section 19 (a) provides that licensed 
facilitators should provide such practical assistance as the person 
reasonably requests. That has to be read alongside section 18 (3) which 
provides that such assistance must be short of an act which causes the 
persons death. Reading section(s) 18 and 19 together, the Bill allows 
assistance to be given along with comfort and reassurance but prevents 
the taking of life and “encouragement”. We would question how 
reassurance is to be differentiated from encouragement in practice, this 
is likely to be a fine line and without clear definitions licensed 
facilitators may be uncertain as to the extent of their involvement and 
will need to be very careful that their actions and verbal comfort and 
reassurance cannot be interpreted adversely. A clear definition of 
‘Facilitator’ is required. 
What is ‘assistance’ and how much assistance could a facilitator provide 
before their actions go beyond what is permitted under the provisions of 
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the Bill? The Bill fails to clearly define what assistance is. We do 
recognise that it may be difficult to define ‘assistance’ with any certainty 
as this may always be subjective, depending on the abilities of the 
assisted person, but never the less, this should be clearly set out to 
avoid any doubt and uncertainty with interpretation.  
  
We note that the policy memorandum states31 that section 18 makes 
explicit that it ‘must be the person’s own deliberate act that is the cause 
of death (or would have been, in the case of an attempt).’ We assume 
that this is to provide a distinction between the act of assistance and 
that of euthanasia. There are variations inherent in each of these 
definitions, but it is suggested that the fundamental distinction between 
the two concerns roles and responsibilities.  
 
Voluntary euthanasia, in all its forms, places the responsibility for 
overseeing and bringing about the death upon a person other than the 
one wishing to end their life. In assisted suicide, the assistance is 
provided by another but it is the person themselves, who wishes to end 
their life, who has the responsibility to bring about their own death.  
 
Such distinctions are not always clear and it is worth noting that when 
legislation was passed in Oregon32 , some of the first challenges came 
from those who argued that if they wished to end their lives they were 
precluded from doing so because, due the nature of their disease, they 
lacked the ability to hold the medication in their hands, or put it in their 
mouths and ingest it. This was particularly resonant with those with a 
progressive neurological disease. If assistance is provided, at what 
point does it cease to be assistance and instead, become euthanasia- 
the primary responsibility having passed to another to bring about 
death? There is whole spectrum of what may be construed as 
assistance- helping someone travel to another country to die (to date 
the law has not recognised this as assistance) but is holding a person’s 
head up, or putting pills into their hands or mouths or giving them a 
glass of water, euthanasia or assisted suicide?  
 
Section 19: ‘General functions of licensed facilitators’ 
We note that this section describes the general role of the licensed 
facilitator which includes amongst other matters ‘… to remove from the 
person any such drug or other substance or means still in the persons 
possession’33 at the end of the 14 day period or (presumably) after the 
act of suicide. 
 
Section 19 does not address either the safe keeping aspects of the drug 
or other substance or means dispensed (to be) used or require any 
record keeping of when and what was consumed by the assisted person 
and what remains, if anything, of those drugs/substances which 
requires removal and return to a pharmacist for destruction purposes. 
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To address these omissions, we would suggest that a duty is placed on 
the facilitator to record when and what was administered by the assisted 
person and this record should subsequently go for storage with the 
requests and associated statements of the assisted person. 
 
If the drug or other substance or means dispensed are not used, we 
note that there appears to be an omission in the Bill of a requirement or 
obligation on the assisted person to return the drug/substance to the 
dispending pharmacist at the close of the 14 day period. If this 
requirement is to be on the facilitator, how will they ensure access to the 
assisted person’s property to recover the drug/substance if the assisted 
person denies them access? If there is such a requirement on the 
facilitator, how will this be enforced? Please refer to our earlier 
comments, regarding safekeeping and the provisions of the Assisted 
Dying Bill [HL]. 
 
Section 20: ‘Reporting to the police’ 
Section 20 requires that where a person who the facilitator has assisted 
to commit suicide has died, or has attempted to commit suicide, or that 
the facilitator has a belief that the foregoing has taken place ‘…the 
facilitator must report that fact or belief to a constable as soon as 
practicable…’  
 
Whilst concepts of dignified death have been taken out of the Bill, we 
believe that it is worthy of note that depending upon the record keeping 
of the licensed facilitator there may require to be a police investigation 
which will be, by its nature, intrusive whilst the police clarify that the 
suicide has taken place in accordance with the principles set out in the 
Bill. 
 
It is further worthy of note that the requirement in other pieces of 
legislation which might broadly be called medical deaths there is a 
requirement to report to the PF rather than the police. Whilst practical 
import of reporting to a constable may be the same as the constable is 
subject to the instruction of the PF the Bill is notable in involving the 
police rather that PF at this stage.  
 
Section 21: ‘Licensed facilitators: disqualifying relationships and 
minimum age’ 
We note that schedule 4 section 2 (g) states a disqualifying relationship 
for a facilitator to be ‘…anyone who will gain financially in the event of 
the person’s death whether directly or indirectly and whether in money 
or money’s worth…’ As referred to above, we would suggest that this 
could be become a live issue post assisted suicide as the person who 
did act as a facilitator may not have been aware at the time of providing 
assistance that he or she was named in the assisted suicide person’s 
will or stood to benefit financially in some other way from the death of 
the assisted person. The Bill is silent on how such circumstances would 
be addressed. 
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We note that the Bill provides for any person 16 years and over to be a 
licensed facilitator (section 21(2) ). We believe that the age limit is too 
low taking into account the high degree of responsibility which the role 
of the licensed facilitator involves. This, we suggest, should be a 
minimum of 18 years of age. 
Section 22: ‘Licensing of facilitators’ 
Section 22 is inadequate in that it fails to take into account a number of 
things that any regulations should also cover, such as complaints 
process, insurance and liability. 
 
Also no indication is given as to what body or association may be 
appointed as a ‘licensing authority’. For example, will this be a newly 
formed (for the purposes of being a licensing authority) body or 
association or perhaps a medical association or body currently in 
existence? Section 22(1)(a) is vague as it provides a number of options 
‘…a person or a body, association or group of persons…’ This gives a 
very wide discretion.  
 
Section 22(4) provides that any regulations shall be subject to the 
negative procedure. We suggest that given the nature of the subject 
matter, the affirmative procedure would be more appropriate. 
 
Section 24: ‘Savings for certain mistakes and things done in good faith’ 
We note that whilst the Bill puts in place a legislative framework of 
intended safeguards for assisted suicide, section 24 makes what are 
described as savings.  
 
We believe and suggest that the provisions of section 24, in practice has 
the effect of diluting a number of the safeguards in that if a person is 
acting ‘…in good faith, and intended pursuance…’ of the Bill, makes an 
incorrect statement or otherwise does anything inconsistent with the 
Bill then, we suggest, they do not commit a crime and are not liable in 
civil law. We further suggest that this leaves a wide discretion to a court 
to interpret what intended pursuance of the Act actually means, is it any 
act or omission in pursuance of suicide or attempted suicide 
decriminalised if done in good faith? If so then, it is suggested, it may 
well be that ignorance of the law is a defence in relation to this Bill. 
Section 24 is so widely worded as to make practical enforceability very 
difficult. 
 
Whilst it appears that the policy intention is to ensure that those 
involved in assisted suicide are not to be criminalised by the law of 
homicide by virtue of technical or administrative failures, its effect 
potentially goes far beyond that. 
 
Schedule 1 
We note that in schedule 1 the person must declare that ‘…I am willing 
to consider whether to request [assistance to commit suicide]…’. It is 
suggested that this is an unusual turn of phrase and is distinct from the 
terms in the subsequent Schedule where the person directly “asks” for 
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assistance. It is suggested that the word “willing” infers an element of 
suggestion to the person and perhaps presupposes a question as to 
whether or not a person would or would not be willing to consider 
assisted suicide. We would suggest that the initial request in the 
preliminary declaration reflect the same position as subsequent 
declarations and reflect a clear request from a person rather than 
“willingness” which might infer a less clear and independent request. 
 
 
The Law Society of Scotland 
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Assisted Suicide (Scotland) Bill 
 

Police Scotland 
 

Police Scotland acknowledges the complex ethical considerations 
surrounding this Bill and the considerable debate over the moral, 
religious and cultural aspects of it. It would not be appropriate for Police 
Scotland to enter the ethical debate or to provide opinion on whether or 
not a person should be able to request assistance to commit suicide. 
 
The question of the legality of the proposed measures is a matter for the 
Scottish Parliament and Crown Office and Procurator Fiscal Service. 
The way in which assistance could be provided with the related medical 
and psychological considerations is a matter for the medical profession. 
In the event the Bill was to become law, Police Scotland would follow 
guidelines issued by the Lord Advocate. 
 
The police currently investigate and report to the Procurator Fiscal all: 
 

 Sudden or accidental deaths 

 Suicides 

 Deaths, which have occurred in suspicious circumstances 

 Deaths for which a medical practitioner declines to issue a death 
certificate  

 Deaths arising at or in connection with employment: and  

 Deaths in respect of which the Procurator Fiscal requests a report 
 

Assisted Suicide (Scotland) Bill – Explanatory Notes 
 

 Costs on other bodies, Individuals and businesses  
 
Police Scotland and Crown Office and Procurator Fiscal Service 
(COPFS) 
 
Paragraph 30 outlines ‘Every assisted suicide (or attempt) must be 
reported to the Police. It will be for the police to decide whether the Bill 
has been properly complied with. In most cases, this should be a 
straightforward matter, as there will be a clear set of documented 
evidence (signed and endorsed preliminary declaration, first and second 
requests etc), and there should normally be a facilitator who can provide 
any further information that may be required (including about the 
circumstances of the death itself). Only if there is reason to believe that 
the new law has been breached would it be necessary for the police to 
carry out more extensive investigations and, where appropriate, refer 
the case to the Procurator Fiscal’ 
 
If the Bill were enacted there may be an increase in the overall number 
of investigations carried out by the police as a result of additional 
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enquiries into deaths where suicide assistance has been provided. Each 
stage of the process would have to be evidenced as having been 
lawfully undertaken. Any investigation into a suspicious death is 
protracted and resource intensive. 
 

Assisted Suicide (Scotland) Bill – as Introduced 
 

 Section 20 – Reporting to Police  
 
Section 20 sets out the circumstances in which a licensed facilitator is 
under a duty to report the person’s death or attempted suicide to the 
police.  
 
The potential for an enquiry to be instigated for any death where there is 
any accusation or uncertainty over the meeting of the Bills eligibility 
conditions needs to be considered including clarity over recording, 
monitoring and accountability, which Police Scotland considers is still 
not fully addressed in the current draft.  
 

Comparison with End of Life Assistance (Scotland) Bill 
 
It is noted that The Assisted Suicide (Scotland) Bill removes the words 
“finds life intolerable” which was within the 2010 proposed End of Life 
Assistance (Scotland) Bill. This was highlighted as a concern previously 
by the then Association of Chief Police Officers (Scotland) (ACPOS) as 
medical practitioners may have had different interpretations. It is further 
noted that many of the ACPOS points made within their original 
response made to the earlier Bill have been addressed within the 
content of the current Bill and these changes are welcomed by Police 
Scotland. 
 
Method  
 
The Bill does not specify what methods are available for ending the life 
of the requesting person although within the associated Policy 
Memorandum the provision of prescribed drugs by a medical 
practitioner is envisaged as being the normal method used. The Policy 
Memorandum, however, does contain comment that the “Bill is drafted 
widely enough to allow for the use of other substances or means, 
should those be preferred or become available”. It is suggested that 
consideration is given to providing further detail around method, means 
and recording.  
 
 
 
 
 
 



ASB344 

36 

Role of Licensed facilitators 

The information contained in the Bill relevant to the role of the licensed 
facilitators is fairly general. Reference is made to opportunities to make 
subordinate legislation, which are delegated to Scottish Ministers. These 
powers cover the ‘Appointment of the Licensing Authority’ and 
‘Maintenance of Standards Amongst Licensing Authorities and Facilitators 
and Procedural Matters’. The nature of the role and the conduct of the 
licensed facilitator is core to ensuring compliance with the requirements of 
the Bill. Police Scotland would welcome any future opportunity to 
contribute to the development of Regulations governing all aspects of the 
operation of the relevant licensing scheme, including the maintenance of 
written records by facilitators and how, if acting alone with the person at 
the time of the assisted suicide, they would be legally protected if there was 
a subsequent allegation of impropriety.  
 

Insurance Implications 
 
Life Insurance policies may require further consideration given many 
insurers will not pay out if the policy holder commits suicide in the first 
12 months of the policy or there has been non-disclosure about medical 
or psychiatric treatment.  
 
Police Scotland works closely with our partners to prevent suicide in 
line with the Scottish Government’s National Suicide Prevention 
Strategy (2013–2016). The strategy, which commits to continue the 
downward trend in suicides and contributes to the delivery of the 
National Outcomes to enable people to live longer healthier lives, also 
forms the policy developed alongside the National Programme for the 
Improvement of Mental Health and Wellbeing in Scotland.  
 
While I acknowledge the widespread discussions on going in terms of 
proposed legislation change, Police Scotland continues to work within 
the present legislative framework and investigates sudden deaths, as 
directed by the Procurator Fiscal, which includes occasions where 
information or evidence suggests a criminal offence may have been 
committed.  
 
I hope the above is of some assistance.  
 
 
Iain Livingstone 
Deputy Chief Constable  
Police Scotland 
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Assisted Suicide (Scotland) Bill 
 

The Royal College of Physicians and Surgeons of Glasgow 
 

The Council of The Royal College of Physicians and Surgeons of Glasgow 
have carefully considered the Assisted Suicide Bill 2014 and have discussed it 
at the last two Council Meetings. It is clear that a substantial majority of 
Council is opposed to the Bill and remain fully supportive of our previously 
stated view in 2010 of opposition to assisted suicide.  
 
The Royal College of Physicians and Surgeons of Glasgow appreciate that 
this Bill raises complex ethical, moral and personal issues, and the College, 
like any other body, is not able to represent institutionally the individual views 
of all Members and Fellows. Nonetheless the overwhelming views of our 
Council submitted both orally and in writing, is one of opposition to the Bill. 
 
 
The Royal College of Physicians and Surgeons of Glasgow 
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Assisted Suicide (Scotland) Bill 
 

The Royal College of Psychiatrists in Scotland 
 

The College in Scotland welcomes the opportunity to comment on this Bill and 
has consulted with members across Scotland and from different psychiatric 
specialties. The following points were agreed:  
 
1. Our members have strongly held and very different views  
 
2. Psychiatrists would not expect to be routinely asked to be involved in 
determining whether people are able to make the decision about assisted 
suicides. We recognise that in complex cases psychiatrists may be asked for 
a judgement on someone’s capacity and decision making in relation to ending 
their life, in the same way that psychiatrists are currently asked to make 
judgements related to other matters to do with capacity and decision making.  
 
3. Psychiatrists have special expertise in the diagnosis and treatment of 
mental disorders. They are able to determine the presence of absence of 
mental illness but would not see this as a determining factor in any proposed 
process. Patients with a mental disorder should be treated in the same way as 
patients with a physical disorder and any process should be based on 
capacity rather than diagnosis.  
 
4. Should this legislation be passed the College would expect to be 
consulted again and could provide more detail on how the Act may work in 
practice. The Code of Practice and any documents related to the 
implementation of the legislation would be extremely important and the 
College would be happy to provide further advice at that stage.  
 
  
The Royal College of Psychiatrists in Scotland  
  



ASB344 

39 

Assisted Suicide (Scotland) Bill 
 

Royal College of Psychiatrists in Scotland 
 
I represented the RCPsych in Scotland by writing, after extensive consultation 
within the profession, our 8-page written submission regarding the End of Life 
Assistance (Scotland) Bill in 2010. I was then invited to give oral evidence 
based on this submission. Much of that evidence is still applicable to the Bill 
currently under discussion. 
 
I was involved in the College's discussions this year of the Assisted Suicide 
(Scotland) Bill, and contributed to, but did not write, the much shorter 1-page 
written submission. I have now been invited to give oral evidence, and wish to 
preface this with three specific points. 
 
1. Capacity 
I have reviewed the many other written submissions. A significant proportion 
of those from organisations argue for a psychiatric assessment of capacity in 
all potential cases of assisted suicide. In response, I reiterate the concerns 
raised in the 2010 submission, as below: 
 
Assessing mental disorder and capacity 
Diagnosing and treating mental disorder is the stock in trade of psychiatry as 
a whole. Assessing mental disorder in the physically ill is sometimes more 
difficult, but is nonetheless the stock in trade of liaison psychiatry. Assessing 
the extent to which the decisions a patient makes are influenced by mental 
disorder can also be difficult, but is part of the daily practice of psychiatrists in 
all fields, and is explicitly required in the relevant provisions of mental health 
and incapacity legislation. Respondents recognised all this, and agreed that 
psychiatric assessments under the Bill may have something to offer, in these 
contexts if no other. 
 
However, many respondents raised the concern that the Bill also assigns to 
psychiatrists the assessment of capacity in requesting persons without mental 
disorder. As the Adults with Incapacity Act 2000 and its associated Code of 
Practice make very clear, assessing capacity is intended to be a generic 
responsibility of clinicians in all areas. Where it is a matter of assessing 
capacity to consent to (or decline) specific medical or surgical treatments, 
then the responsibility for assessing capacity falls on the doctor primarily 
responsible for the treatment in question – in this case the doctor offering end 
–of-life assistance. The Act and its Code also make it clear that there is a 
general presumption of capacity: in other words all adults are presumed to 
have capacity for all decisions, until proven otherwise; and the burden of proof 
falls on those who would deny it. 
 
The Bill reverses these presumptions, so that there is no presumption of 
capacity in persons seeking end of life assistance: instead they are to 
undergo psychiatric assessment, where the burden of proof falls on the 
psychiatrist to declare that they have capacity: and the psychiatrist is 
expected to do so even when there is no question of mental disorder. There 
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was a general reluctance amongst respondents to accept these 
responsibilities, at least in these terms. 
In section 9, the Bill requires that as part of the assessment of capacity, the 
psychiatrist and the requesting person should discuss: the medical condition 
giving rise to the request; all feasible alternatives to end of life assistance, 
including hospice care and palliative care; and the forms of end of life 
assistance which may be provided. This presumes a degree of knowledge 
which neither the psychiatrist nor the requesting person may possess. To be 
valid, assessment of this element of capacity can only be undertaken by a 
doctor who is herself fully informed on these matters; an expertise which is 
not normally part of a psychiatrist’s skill set. The assessing doctor must also 
be able to judge whether the amount and type of information provided to the 
requesting person by his treating doctors is sufficient and appropriate. Again, 
this is not a matter on which psychiatrists are qualified to pronounce. 
 
The Bill is silent on how to proceed if psychiatric assessment identifies 
hitherto undiagnosed mental disorder. Does the assessing psychiatrist 
acquire a responsibility to treat, it or ensure it is treated? What if the 
requesting person disagrees, or declines the offer of treatment? 
 
Recommendation: 
While psychiatrists can assist with assessments of capacity, they should not 
be assigned the primary role. They can report on the presence or absence of 
mental disorder, and the extent to which decision making is influenced by any 
mental disorder that is present. They should not be expected to report on 
capacity beyond this. 
 
2. Coercion 
Some submissions appear to conflate the assessment of capacity with 
attempts to identify subtle degrees of coercion or pressure, The response in 
our 2010 submission addressed this, and remains our view, as follows: 
 
Assessing “undue influence” 
Section 9 also requires the assessing psychiatrist to report on whether the 
requesting person is acting under “undue influence” (i.e. coercion). In contrast 
to the elements of capacity outlined above, psychiatrists have nothing to offer 
in assessing coercion. It is not a psychiatric skill, and forms little or no part of 
psychiatric practice.  
 
Many respondents made this point, stressing the difficulty of assessing undue 
influence in one-off assessment. Such judgements would more appropriately 
be made by the general practitioner or treating hospital specialist on the basis 
of their long-standing knowledge of the requesting person, their family 
situation, and their response so far to their illness and its treatment. 
 
Recommendation: 
Undue influence or coercion clearly needs to be assessed: but it should not 
fall to a psychiatrist to make this judgement. 
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3. Opting out and oversight 
While the Bill under consideration makes no specific provision for a role for 
psychiatrists, the submissions of other organisations reveal an expectation 
that the profession will have a role, if not in all cases, then in a proportion, 
which may turn out to be substantial.  
 
A survey undertaken as part of the 2010 submission showed that 63% of the 
psychiatrists working in the relevant sub-speciality would wish to opt out of 
participation in assisted suicide cases. This raises a dilemma which applies to 
clinicians generally: if participation is considered a part of NHS duties, there is 
a strong case for an opt-out provision, which the Bill lacks in its current form. If 
such provision is made, then a significant proportion of the clinicians likely to 
be involved will wish to avail themselves of it, potentially leaving large areas of 
Scotland, and large numbers of patients, with no access to clinicians prepared 
to grant their wish. 
 
If, on the other hand, participation in assisted suicide is to fall outside normal 
NHS duties, this raises important questions of scrutiny and oversight. How will 
non-NHS clinicians, or NHS clinicians working beyond their NHS roles, be 
supervised to ensure against the emergence of "rogue" clinicians? 
 
I am happy to expand on these and other points during the oral evidence 
session. 
 
 
Dr Stephen Potts MA FRCPsych FRCPE 
Consultant in Liaison Psychiatry 
Dept of Psychological Medicine, 
Royal Infirmary of Edinburgh 
5 January 2014 
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Assisted Suicide (Scotland) Bill 
 

Royal Pharmaceutical Society 
 

Please find below the Royal Pharmaceutical Society submission to the 
Health and Sport Committee call for written evidence in order to inform 
the Stage 1 consideration of the Assisted Suicide (Scotland) Bill. We 
have answered the questions posed by the committee specifically from 
the perspective of the pharmacy profession which will have to be 
actively involved should the legislation change. We have also attached 
our policy for assisted suicide and are happy to discuss any aspect of 
either our policy or submission with the committee in more detail if 
required. 
  

1. Do you agree with the general purpose of the Bill to make it permissible, in the 
circumstances provided for, to assist another to commit suicide?  
 
The RPS is the professional body for individual pharmacists across 
Great Britain. We are a membership organisation and our members have 
a broad spectrum of personal and professional opinion on the subject of 
assisted suicide. Therefore we remain neutral, similar to many other 
royal colleges and neither support or oppose the Bill. We have however 
developed policy which outlines how the pharmacy profession would 
approach the challenges and practical considerations around assisted 
suicide should this be legalised. 
 

2. Do you have any views on how the provisions in this Bill compare with those 
from the previous End of Life Assistance (Scotland) Bill?  
 
This Bill has made changes which address many of the concerns voiced 
in response to the previous Bill. However our concern is that key 
aspects of medicines governance have not yet been included and we 
would ask that a requirement for a national multidisciplinary 
professional advisory panel, to include pharmacists, be provided for in 
statute to develop national protocols ensuring best practice and 
consistency of approach.  
 
We would also have like to see provision made for a requirement that all 
avenues of palliative care be explored before instigating an assisted 
suicide procedure.  
 

3. The Bill precludes any criminal and civil liability for those providing assistance, 
providing the processes and requirements set out in the Bill have been 
adhered to. Do you wish to make any comment on this?  
 
We require this safeguard for any pharmacist dispensing prescriptions 
for an assisted suicide procedure which complies with the legislation.  
 

4. The Bill outlines a three stage declaration and request process that would be 
required to be followed by an individual seeking assisted suicide. Do you have 
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any comment on the process being proposed?  
 
The process loosely follows our own policy position and we support a 
prior registration in principle.  
 
We would prefer an “opt in” for pharmacists rather than an “opt out” 
using the conscience clause. Our policy outlines a proposed process 
involving NHS Education Scotland (NES), using a database of 
individuals who have completed the necessary training and would be 
willing to participate. This would allow the person to choose their 
facilitator and pharmacist, who could then work with the medical 
practitioner to make all necessary arrangements, supporting the person 
and their families as much as possible through his sensitive process. 
This would also circumvent any potential problems in remote and rural 
areas where the only available local practitioners might not be willing to 
engage with an assisted suicide and alternative arrangements would 
have to be made.  
 
Clarity is required on who would source an alternative medical 
practitioner if the persons’ doctor was unwilling to participate. This 
should not be left to the patient or their carers. We assume their doctor 
would refer them to an alternative practitioner but this is not explicit in 
the process.  
 

5. Do you have any comment on the provisions requiring that the person seeking 
assisted suicide must have a terminal or life-shortening illness, or a 
progressive condition which is either terminal or life-shortening?  
 
We fully support these provisions which safeguard other vulnerable 
groups, and restrict the criteria to those for whom death will be 
inevitable within a very short space of time. The Bill is therefore merely 
a means to choose more specifically the timing of a fast approaching 
death, providing reassurance on surroundings and personal dignity. 
Other than some neurological deteriorating conditions where quality of 
life can be variable at different stages we would envisage that the Bill 
would be used, in the main, for those for whom death would naturally 
occur a few days or a maximum of a few weeks later in any case.  
 

6. Are you satisfied with the eligibility requirements as regards age, capacity, 
and connection with Scotland as set out in the Bill?  
 
Yes we are satisfied with the criteria. Our expert working group 
concluded that capacity was a necessary component for eligibility and 
our policy excludes those unable to consent. This was decided after 
much consideration as to who was distressed with e.g. a dementia 
diagnosis. We concluded that for those without capacity at the end 
stages of life distress was more evident in relatives and carers than the 
patient themselves therefore although the fear of the consequences of a 
disease such as dementia is a valid consideration mental capacity and 
the ability a person has to halt an assisted suicide procedure 
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themselves at any point was essential.  
 

7. Do you have any comment on the roles of medical practitioners and 
pharmacists as provided for in the Bill?  
 
The role of pharmacists is not clearly outlined in the Bill and some 
details of the operational aspects of the Bill will need to be more clearly 
stated in regulations. There are some particular issues we would draw 
the committee’s attention: 
 

 Pharmacists will be integral to the process and both 
pharmacists and doctors are jointly responsible for the validity 
of prescriptions. 

 Pharmacists will require access to all the relevant patient 
records to be assured of the clinical appropriateness of the 
request and to be included in the planning process to ensure 
safe and timely dispensing of any prescriptions and as well as 
assurance that all legal requirements have been fulfilled.  

 We recommend there be a triangular agreement between the 
patient and/ or their facilitator, the pharmacist and doctor to 
make all necessary arrangements ahead of time. 

 
We have submitted out policy to the committee for consideration which 
outlines in detail the provisions necessary for members of the pharmacy 
profession to participate if they so desire and also the necessity to opt 
out on conscience grounds if they wish.  
 

8. Do you have any comment on the means by which a person would be 
permitted to end his/her life under the Bill?  
 
We are extremely concerned that there has been no requirement for a 
national professional advisory panel written into the Bill and regard this 
as one of the most important operational aspects of the process. We 
advocate national protocols and a multidisciplinary approach to provide 
guidance on best practice, consistency across the country and 
reassurance for both health professionals and the public.  
 
The only evidence base for the means to carry out assisted suicide 
comes from countries where this legislation is already in place. It will be 
important to use any specialist expertise available to ensure this 
procedure is carried out as intended.  
 
We would support leaving the means flexible in primary legislation with 
the proviso of the professional advisory group in statute to ensure the 
most suitable means are adopted.  
 

9. Do you have any comment on the role of licensed facilitators a provided for in 
the Bill?  
 
If the facilitator works in conjunction with both doctor and pharmacist 
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this approach could provide a very constructive liaison role. We would 
support the restrictions on criteria for eligibility suggested and agree 
that there should be no relationship to the person carrying out the 
assisted procedure and no financial beneficiaries. In addition we believe 
there should be a requirement for close liaison with the chosen 
pharmacy to minimise the length of time in which the lethal medication 
is outside the pharmacy. This must be balanced against allowing 
personal choice as to the timing of the procedure. 
 
Do you have any comment on the role of the police as provided for in 
the Bill? 
 
We have some questions on the role of the police. 
 

 Would the police be required to interview families or only 
facilitators to examine paperwork and could this not be carried 
out by the medical practitioner/s signing the death certificate? 

 If the police are called will the death certificate not be issued until 
after their investigations are complete?  

 If the police were made aware of the request and included in those 
required to examine the paperwork ahead of the procedure would 
that provide a suitable alternative as the death would then not be 
unexpected?  

 
10. Do you have any comment to make about the Bill not already covered in your 

answers to the questions above?  
 
Doctors and nurses involved in treatment are mentioned as being 
precluded from being facilitators, witnesses or proxies. This is too 
prescriptive and should be extended to other health professionals and 
to include social care professionals, all of whom could have a 
professional relationship with the person concerned.  
 
There should be inclusion of training for pharmacists and facilitators 
and there might be a need for hospital physicians as well as GPs to 
provide consistency and enable transfer of care between sectors when 
necessary. Pharmacists will need to work closely with medical 
practitioners and facilitators to provide a holistic person centred 
approach to care.  
 
It should be noted that in all probability the drugs used for this 
procedure will not be available routinely from any pharmacy (hospital or 
community) and will be specially ordered. They will be unlicensed for 
this use therefore manufacturers will not have any liability for their 
efficacy or lack of. It will be the responsibility of the prescriber and 
pharmacist to ensure the person undertaking the assisted suicide 
understands the implications of the unlicensed use. The unique nature 
of the drug use and the necessity to ensure any procedure accounts for 
size, weight, sex and co-morbidity of individuals to prevent any failures 
is one reason for a national professional advisory panel and agreed 
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protocols.  
 

 
Professor John Cromarty  
Chair, Scottish Pharmacy Board  
Royal Pharmaceutical Society 
 
About us: The Royal Pharmaceutical Society (RPS) is the professional 
body for pharmacists in Great Britain. We represent all sectors of 
pharmacy in Great Britain and we lead and support the development of 
the pharmacy profession for public and patient benefit, including the 
advancement of science, practice, education and knowledge in 
pharmacy. In addition, we promote the profession’s policies and views 
to a range of external stakeholders in a number of different forums. 
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Assisted Suicide (Scotland) Bill  
 
Note on the cases of R. (on the application of Nicklinson and another) v 
Ministry of Justice); R. (on the application of AM) v The Director of Public 
Prosecutions (2014)1 
 
Introduction  
 
Tony Nicklinson, Paul Lamb and “Martin” sought a declaration from the Supreme 
Court that the current law on assisted suicide in England and Wales was 
incompatible with their right to a private life, under Article 8 of the European 
Convention on Human Rights.  
 
In England and Wales, encouraging or assisting the suicide (or attempted suicide) of 
another person is a statutory offence (sections 2 to 2B of the Suicide Act 1961).  In 
Scotland, an individual may be prosecuted under the common law for murder or 
culpable homicide, or some lesser offence such as culpable and reckless conduct.  
 
The cases were heard in December 2013 by 9 Justices. Judgment was handed 
down in June 2014.  The Supreme Court decided against making such a declaration 
of incompatibility, by a majority of 7 to 2 Justices.   
 
The Justices in the majority divided on the issue whether it is appropriate for the 
Court to consider if the ban on encouraging or assisting a suicide breaches Article 8, 
on the ground that it is an issue which is purely one for Parliament. Four of the 7 
Justices took the view that the Supreme Court should defer to Parliament on this 
matter. Accordingly, they held that it would be inappropriate to consider the question 
whether to grant a declaration of incompatibility.  
 
Three Justices held that the Court had the constitutional authority to make such a 
declaration, but it should not do so in these cases. They held that while the sensitive 
and controversial nature of this issue means that the possibility of making a 
declaration exists, it would not be appropriate for a court to decide this before giving 
Parliament the opportunity to consider the position in the light of the judgements in 
these cases.              
 
This note focuses on the reasons given by the Justices as to why Parliament is the 
appropriate forum to determine any possible change in the law on assisted suicide. 
As the Scots law on assisted suicide may be amended by the Scottish Parliament, it 
is considered that what the Justices said on these matters also applies for 
consideration by the Parliament.   
 
Some supplemental information is provided on Martin’s appeal, in the Annex.             
 
 
 
 
 

                                            
1
 The official Supreme Court case reference is [2014] UKSC 38  
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The facts and outline of the earlier proceedings    
 
Tony Nicklinson suffered a terrible stroke 8 or 9 years ago which rendered him 
completely paralysed, apart from being able to move his head and eyes. Following 
the stroke, he regarded his life as “dull, miserable, demeaning, undignified and 
intolerable”. His paralysed state prevented him from being able to end his life without 
assistance, other than by self-starvation.  
 
He wanted someone to kill him by injecting him with a legal drug, or alternatively by 
means of a machine which has been invented by an Australian doctor (Philip 
Nitschke). The machine would be loaded with a lethal drug, and could then be 
activated by Mr Nicklinson using a pass phrase, via an “eye blink computer”. 
 
Mr Nicklinson applied initially to the High Court (in England) for: 
 

i) A declaration that it would be lawful for a doctor to kill him or to assist him 
in terminating his life; or if that was refused, 
 

ii) A declaration that the current state of the law was incompatible with his 
rights to private life under Article 8 of the European Convention.  

 
The High Court refused both forms of relief. Mr Nicklinson subsequently began a 
process of self-starvation. He died of pneumonia in August 2012.  Mr Nicklinson’s 
wife, Jane, was added to the proceedings as both a party in her own right, and in her 
role as administratrix of her late husband’s estate.  
 
Paul Lamb was also added as a party in the Court of Appeal. Following a car crash 
in 1990, Mr Lamb could not move any part of his body except his right hand. His 
condition was painful and irreversible. He wished a doctor to end his life.  Both  
applications by Mr Nicklinson and Mr Lamb were refused by the Court of Appeal. 
 
Mr Nicklinson and Mr Lamb then appealed to the Supreme Court.  
 
The Court initially considered 3 questions. These can be viewed as issues 
preliminary to the main findings of the Court that-  
 
(a) the law on assisted suicide in England and Wales was held not to breach Article 
8 of the European Convention, and 
  
(b) Parliament was the most appropriate forum to consider changes to the law on 
assisted suicide.        
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Initial matters decided by the Supreme Court: 
 
(1) It is within the U.K’s ‘margin of appreciation’ to decide whether the current law on 
assisted suicide is compatible with Article 8 of the European Convention.      

 
If an area of law is considered by the European Court of Human Rights to be within a 
State’s “margin of appreciation”, the State may determine its own policies in relation 
to it. Whether the law breaches Article 8 (for instance) becomes a domestic question 
for the UK courts to decide, rather than the European Court. 
      
The Supreme Court unanimously decided that the law on assisted suicide lies within 
the UK’s margin of appreciation. Reference was made (for example) to the European 
Court’s judgement in Haas v Switzerland (2011). The Strasbourg Court referred in 
that judgement to the fact that “the vast majority of member states seem to attach 
more weight to the protection of the individual’s life than to his or her right to 
terminate it”2. It therefore considered that “the states enjoy a considerable margin of 
appreciation in this area.”   
 
 
(2) The prohibition of encouraging or assisting a suicide in section 2 of the Suicide 
Act 1961 engages Article 8. 
 
The Supreme Court also held unanimously that section 2 engages Article 8. The 
section prevents people who are physically unable to commit suicide without 
assistance from determining how and when they should die. Accordingly it can only 
be a justified interference with the rights conferred by the Article if it satisfies the 
requirements of Article 8(2). It needs to be “necessary in a democratic society” for 
one or more of the purposes specified in the Article. In the context this would be “for 
the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others”.            
 
(3) The Court has the constitutional authority to make a declaration of incompatibility 
in relation to the “blanket ban” on assisted suicide.  
 
The Court determined this (as an issue of principle) by a narrow majority of 5 to 4 
Justices. But as above, by a majority of 7 to 2 Justices it declined to make such a 
declaration in these proceedings.   
 
 
The referral of the issues to Parliament  
 
Lords Sumption, Hughes, Reed and Clarke   
       
Four of the Justices held that the Supreme Court should defer to Parliament as to 
any possible change to the law on assisted suicide. They held therefore that the 
Court should not consider whether to declare any incompatibility of the current law 
with Article 8 of the Convention.   

Lord Sumption said:  
                                            
2
 Paragraph 55 of the judgment.    
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“…the social and moral dimensions of the issue, its inherent difficulty, and the fact 
that there is much to be said on both sides make Parliament the proper organ for 
deciding it. If it were possible to say that Parliament had abdicated the task of 
addressing the question at all, so that none of the constitutional organs of the state 
had determined where the United Kingdom stood on the question, other 
considerations might at least arguably arise. As matters stand, I think it is clear that 
Parliament has determined for the time being the law should remain as it is…..  

“In my opinion, the issue is an inherently legislative issue for Parliament, as the 
representative body in our constitution, to decide. The question what procedures 
might be available for mitigating the indirect consequences of legalising assisted 
suicide, what risks such procedures would entail, and whether those risks are 
acceptable, are not matters which under our constitution a court should decide.”3 

The Supreme Court press summary of the appeals4 contains a useful further précis 
of why the 4 Justices decided that consideration of the issue by Parliament rather 
than the Court is appropriate-  

“The question requires a judgement about the relative importance of the right to 
commit suicide and the right of the vulnerable, especially the old and sick, to be 
protected from direct or indirect pressure to do so. It is unlikely that the risk of such 
pressure can ever be wholly eliminated. Therefore the real question is how much risk 
to the vulnerable is acceptable in order to facilitate suicide by others who are free of 
such pressure or more resistant to it. This involves important elements of social 
policy and a moral value-judgement, which are inherently more suitable for decision 
by Parliament as the representative organ of the constitution. This is for 3 reasons-  

“(1) the issue involves a choice between 2 fundamental but mutually inconsistent 
moral values, the sanctity of life  and the principle of autonomy, which are sensitive 
to a society’s most fundamental collective moral and social values, and upon which 
there is no consensus in our society;  

“(2) Parliament has made the relevant choice on a number of occasions in recent 
years; and  

“(3) the Parliamentary process is a better way of resolving issues involving 
controversial and complex questions of fact arising out of moral and social dilemmas 
in a manner which allows all interests and opinions to be expressed and considered.”      

 

Lords Neuberger, Mance and Wilson  

Three of the Justices held that the Court had the constitutional authority to make a 
declaration that the current law on assisted suicide is incompatible with Article 8 of 
the European Convention. However they held that the Court should not do so in 
these cases.  It would not be appropriate for a court to decide this, before giving 
Parliament the opportunity to consider the position in the light of the judgements in 

                                            
3
 Judgment, paras 233,234 (Lord Sumption).   

4
 Supreme Court, Press summary, issued 25 June 2014. In particular, paras 228-232 of judgement 

(Lord Sumption).    
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these cases. As a result, a clear majority of 7 Justices determined that Parliament 
should consider the position further.   

Lord Neuberger (the President of the Court) said there were 4 reasons why 
Parliament should first have the opportunity to consider the position:  

“First, the question whether the provisions of section 2 should be modified raises a 
difficult, controversial and sensitive issue, with moral and religious dimensions, which 
undoubtedly justifies a relatively cautious approach from the courts.  

“Secondly, this is not a case … where the incompatibility is simple to identify and 
simple to cure: whether, and if so how, to amend section 2 would require much 
anxious consideration from the legislature; this also suggests that the courts should, 
as it were, take matters relatively slowly.  

“Thirdly, section 2 has … been considered on a number of occasions in Parliament, 
and it is currently due to be debated in the House of Lords in the near future; so this 
is a case where the legislature is and has been actively considering the issue. 

“Fourthly, less than 13 years ago, the House of Lords in Pretty v DPP gave 
Parliament to understand that a declaration of incompatibility in relation to section 2 
would be inappropriate, a view reinforced by the conclusions reached by the 
Divisional Court and the Court of Appeal in this case. A declaration of incompatibility 
on this appeal would represent an unheralded volte-face.”5  

As regards the reasons for Parliamentary consideration, that explanation by Lord 
Neuberger contains similarities with the reasons given by Lords Sumption, Hughes, 
Reed and Clarke, as outlined above. They indicate that there are difficult moral 
considerations, and that Parliament has already considered the issue on a number of 
previous occasions. They also indicate that the legislative process is appropriate to 
resolve the complexities involved in any possible change to the law.       
 
Lords Neuberger, Mance and Wilson also significantly raised some doubts as to the 
current legal position. In outline, they questioned which system of regulation could 
better protect the vulnerable in society. They also queried that further evidence 
appeared to be needed on whether there is a feasible means of suicide (consistent 
with Article 8 rights) for those who wish to commit suicide, but require assistance to 
do so.  
 
The three Justices agreed that the evidence that was available had not enabled the 
Court to be satisfied, either that there is a feasible and robust system whereby those 
in the position of Mr Nicklinson and Mr Lamb can be assisted to commit suicide, or 
that the reasonable concerns of the Secretary of State- particularly to protect the 
weak and vulnerable- can be sufficiently met so as to render the absolute ban 
contained in section 2 of the 1961 Act disproportionate.  
 
It was also noted, significantly, that because the Assisted Dying Bill is presently 
before the UK Parliament, it would be reasonable to expect Parliament in the near 
future to enlarge its consideration, to encompass the impact of that ban on those in 
the position of Mr Nicklinson and Mr Lamb. Were Parliament not to address the issue 

                                            
5
 Judgment, para 116 (Lord Neuberger).   
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satisfactorily, there is a real prospect that a further, and successful, application for a 
declaration of incompatibility might be made to the Court. The risks to the weak and 
vulnerable might well be eliminated, or reduced to an acceptable level, were 
Parliament to provide that assistance might be given to those in their position, only 
after a judge of the High Court (in England and Wales) had been satisfied that their 
wish to commit suicide was voluntary, clear, settled and informed.6          
 
Those doubts raised by Lords Neuberger, Mance and Wilson are also summarised in 
the Supreme Court press summary of the appeals: 
            
“The main justification advanced for an absolute prohibition on assisted suicide is the 
perceived risk to the lives of vulnerable individuals who might feel themselves a 
burden to their family, friends or society and might, if assisted suicide were 
permitted, be persuaded or convince themselves that they should undertake it, when 
they would not otherwise do so.  
 
“A system whereby a judge or other independent assessor is satisfied in advance 
that someone has a voluntary, clear, settled and informed wish to die and for his or 
her suicide then to be organised in an open and professional way would arguably 
provide greater and more satisfactory protection for the vulnerable, than a system 
which involves a lawyer from the DPP’s office inquiring, after the event, whether the 
person who had killed himself or herself had such a wish. The interference with Mr 
Nicklinson’s and Mr Lamb’s Article 8 rights is grave and the arguments in favour of 
the current law are by no means overwhelming. 
 
“….In the courts below the main focus was on Mr Nicklinson’s submissions that 
necessity should be recognised as a defence to murder, whereas before the 
Supreme Court the case advanced was that a machine like Dr Nitschke’s would offer 
a feasible means of suicide for those who have an autonomous wish, but require 
assistance to do so. [Lords Neuberger, Mance and Wilson] are not confident that the 
court has the necessary evidence on, or that the courts below or the Secretary of 
State has had a proper opportunity to address, this issue.”  
 
 
 
Office of the Solicitor to the Scottish Parliament  
December 2014  
 
 
 
 
 
 
 
 
 
 
 

                                            
6
 Judgment, paragraphs 118, 120, 123, 197.  
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ANNEX  
Martin’s appeal to the Supreme Court  

 
An individual known as “Martin” suffered a brainstem stroke in August 2008 and he 
was left almost completely immobile. His condition was irreversible and he wished to 
end his life by travelling to Switzerland to use the Dignitas service, which (lawfully 
under Swiss law) enables people who wish to die to do so. In order to use this 
service, he needed support from one of his carers.  
 
Martin sought an order that the DPP (for England and Wales) should clarify and 
modify the 2010 Policy, to enable responsible people including carers to know that 
they could assist people in Martin’s position in committing suicide thorough Dignitas, 
without the risk of being prosecuted. (The 2010 Policy is the “Policy for Prosecutors 
in respect of Cases of Encouraging or Assisting Suicide”).  
 
Martin’s claim failed in the High Court. However his appeal was partly successful, as 
the Court of Appeal held that the 2010 Policy was not sufficiently clear in relation to 
healthcare professionals.       
 
In his appeal, Martin argued that the terms of the 2010 Policy were insufficiently 
clear about the likelihood of prosecution of individuals other than relatives and close 
friends of the person being assisted to die. He argued it was uncertain whether 
individuals such as doctors and carers would be prosecuted. He also argued that it 
should be included in the Policy that an individual would not be liable to prosecution 
if no aggravating circumstances could be identified.    
 
In terms of section 2(4) of the Suicide Act 1961, in England and Wales there can be 
no prosecution for assisted suicide without the DPP’s consent. In R (Purdy) v 
Director of Public Prosecutions, it was held that this section “fell short of what (was) 
needed to satisfy the Convention tests of accessibility and foreseeability” in relation 
to assisting a suicide (Lord Hope, para 53). Following this judgement, the DPP 
issued a draft policy, identifying 16 factors which would likely lead to a prosecution, 
and 13 which would not lead to a prosecution.   
 
Martin therefore argued that the DPP’s policy still failed to meet the requirements of 
foreseeability.  
 
The Supreme Court unanimously allowed the appeal by the DPP. The Court held 
that it is one thing for the court to decide that the DPP must publish a policy, but 
quite another for the court to dictate what should be in that policy. It was held that the 
exercise of judgment by the DPP, the variety of relevant factors, and the need to 
vary the weight to be attached to them according to the circumstances of each 
individual case, are all proper and constitutionally necessary features of the system 
of prosecution in the public interest.   

During the proceedings, counsel for the DPP indicated that under the 2010 Policy a 
stranger who is not profiteering from his or her action, but assisting to provide 
services which, if provided by a close relative, would not attract a prosecution was 
most unlikely to be prosecuted.  The Court also held that the DPP will be able to 
consider further whether that indication should stand, and whether the 2010 Policy 
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for England and Wales needs amendment. However it was not appropriate to order 
any such review of the Prosecution Policy.         
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Assisted Suicide (Scotland) Bill  

Comparison with the Assisted Dying Bill 2014 

 

Introduction  

The Assisted Dying Bill1 is a private member’s bill, sponsored by Lord Falconer of 
Thoroton. It did not proceed beyond First Reading in the 2013-14 session, but was 
reintroduced in 2014-15. The first sitting of the committee stage in the Lords took 
place on 7 November 2014 (when amendments to clause 1 were discussed). The 
committee stage continues on a date yet to be scheduled. The bill started in the 
Lords.    

An outline of the sections of the bill is in the Annex. It extends only to England and 
Wales. The bill in its fundamentals is more similar to the Assisted Suicide (Scotland) 
Bill, than to the End of Life Assistance (Scotland) Bill 2010. In the Lord’s second 
reading debate on the bill held on 18 July 2014, Lord Falconer outlined its principle:    

“The principle of this Bill is that those who are terminally ill should have choice over 
how they die, but subject to effective safeguards that prevent pressure or abuse. It 
would lead not to more deaths, but to less suffering. Disabled or older people without 
a terminal illness would not be eligible for an assisted death.  

“The Bill does not legalise voluntary euthanasia where a doctor directly administers 
life-ending medication; rather, it provides that the final act in an assisted death must 
be taken by a patient who has mental capacity both at the time of the request and at 
the time of their death.” 

This note initially considers certain fundamental matters, and then other main 
differences between the 2 bills. It aims to compare the provisions objectively, rather 
than comment on the underlying policy considerations. It does not aim to note each 
and every difference in approach between the bills.2   

    

Fundamentals      

The Assisted Dying Bill is referred to here as the AD bill, and the Assisted Suicide 
(Scotland) Bill as the AS bill.   

(1) Assisted suicide, not voluntary euthanasia  

The AD bill is similar to the AS bill in the fundamental aspect that both would make 
assisted suicide lawful where the conditions and requirements in the bill are met. The 
bills would not however legalise voluntary euthanasia or “mercy killing”.  

                                            
1
 http://services.parliament.uk/bills/2014-15/assisteddying.html.  

2
 Because the AD bill contains significant differences, particularly as  to the regulation of the health 

professionals who would provide the assistance and the enforcement mechanisms in the AD bill, the 
headings in this note which outline the main differences diverge somewhat from those in our note 
comparing the AS bill with the End of Life Assistance (Scotland) Bill 2010.              

http://services.parliament.uk/bills/2014-15/assisteddying.html
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In the AD bill, that fundamental aspect is provided for by clause 4(4). Clause 4 sets 
out the conditions on which the attending doctor may prescribe medicines to the 
person to enable them to end their own life. Subclause (4) provides that the decision 
to self-administer the medicine, and the final act of doing so, must be taken by the 
person for whom the medicine has been prescribed.          

Section 18 of the AS bill sets out the comparable limitation. That section requires 
that the cause of the person’s death must be, or in the case of an attempt would 
have been, the person’s own deliberate act.  This requirement is reflected in section 
3 as an “essential safeguard”.  

 

(2) Who may provide the assistance  

The AD bill provides that “a person who is terminally ill may request and lawfully be 
provided with assistance to end his or her life”, in accordance with the bill’s 
requirements (section 1(1)). However the bill regulates, firstly, who may prescribe 
medicines for the person for that purpose. This is restricted to the “attending doctor”, 
being the registered medical practitioner from whom the person has requested the 
assistance3. (The person’s declaration must be countersigned by the attending 
doctor and another “independent doctor”.4) 

Secondly, the AD bill regulates who may deliver the prescribed medicines to the 
person. This is the “assisting health professional”. This may be either the attending 
doctor, or another registered medical practitioner or registered nurse, who has been 
authorised to do so by the attending doctor5.  The assisting health professional may 
also prepare the medicine for self-administration by the person, prepare a medical 
device to enable the person to self-administer, and may assist the person to ingest 
or otherwise self-administer the medicine. The assisting health professional must 
remain with the person until death, or until they have decided not to take the 
medicine6.    

In contrast the AS bill does not so regulate the person/s who may provide the 
assistance. The person’s preliminary declaration must be countersigned with a note 
by a registered medical practitioner. Their first and second requests for assistance 
must be countersigned with statements by 2 medical practitioners. However the bill 
does not regulate who may provide the assistance (provided that the requirements 
set out in the bill are met).  

Accordingly where a licensed facilitator under section 19 of the bill is used, they may 
provide assistance (again provided the requirements in the bill are met). Where 
acting, a licensed facilitator must use best endeavours to provide such practical 
assistance as the person reasonably requests, and to take the other actions as set 
out in sections 19 and 20. However these provisions are enabling, so far as there is 
no requirement in the AS bill to appoint a facilitator, and there is no further regulation 
of who may prescribe medicine and take the further actions to enable the suicide (or 
attempt).    

                                            
3
 Section 4(1) of AD bill.  

4
 Section 3(1)(b) of AD bill.   

5
 Section 4(2) of AD bill.  

6
 Section 4(4) to (6) of AD bill.  
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The policy memorandum for the AS bill explains that following completion of a 
second request for the assistance, it is envisaged that the person’s GP will prescribe 
drugs suitable to enable them to end their life painlessly. It is anticipated that the 
relevant professional organisations (the General Medical Council for GPs and the 
Royal Pharmaceutical Society for pharmacists) would amend their guidelines and 
codes of practice to reflect any change in the law. Current guidelines would prevent 
their members from prescribing or dispensing drugs for the purpose of causing 
death.7  
 
The AS bill is not prescriptive of the means of an assisted death. The policy 
memorandum indicates that prescribed drugs would be the normal method, but the 
bill would permit other means, should those be preferred or become available8. The 
AD bill proposes a regime with the regulated prescription, dispensing, use and 
destruction of medicines.   
 
The AS bill contains one provision with a view to securing the suitable removal and 
disposal of the drugs, or other means used. It places a duty on a licensed facilitator 
to use best endeavours to remove them where they are still in the person’s 
possession. This duty arises after the expiry of the 14 day period from the recording 
of the second request for assistance, within which time the person must ensure that 
the act of suicide or attempt must take place (for the assistance to be lawful). The 
facilitator must remove anything dispensed or supplied as soon as practicable from 
the individual’s possession9.  
 

(3) What do the bills amend?   

The AD bill and the AS bill would modify different legal provisions (of English and 
Welsh law on the one hand, and of Scots law on the other). However this is not a 
difference of principle, so far as both bills would render assisted suicide lawful, 
where the conditions and requirements stated in the bill are met.  

Section 6 of the AD bill provides for a relaxation of the statutory offence provisions in 
the Suicide Act 1961, that a person who provides assistance in accordance with the 
Bill shall not be guilty of an offence. Sections 2, 2A and 2B of the 1961 Act have 
made it an offence to encourage or assist a suicide or attempted suicide.  The 
offence is punishable with up to 14 years’ imprisonment.  

In Scotland, an individual assisting a suicide could be prosecuted under the common 
law for murder or culpable homicide, or some lesser offence (such as culpable and 
reckless conduct). So sections 1 and 2 of the AS bill do not amend existing statutory 
provisions. They provide that it is not a crime to assist a person to commit suicide, 
and it does not give rise to civil liability, provided that the “essential safeguards” set 
out in section 3 are complied with.       

 

 

                                            
7
 AS bill policy memorandum, para 39.    

8
 Policy memorandum, para 40.  

9
 Section 19(d) of the AS bill.    
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Other main differences between the bills  

The qualifying illnesses and conditions  

The AD bill proposals on the medical conditions which would be required for the 
lawful assistance to be provided are narrower in scope than the AS bill. The person 
must have been diagnosed as “terminally ill”.  This means they must have been 
diagnosed by a registered medical practitioner as having an inevitably progressive 
condition which cannot be reversed by treatment.  As a consequence of that terminal 
illness, the person must be reasonably expected to die within 6 months10.         

The AS bill proposals on the medical conditions which would be required for the 
lawful assistance to be provided followed on from concerns which were raised on the 
End of Life Assistance (Scotland) Bill 2010, that that bill inappropriately targeted 
disabled people.11   

Sections 8 and 10 of the AS bill set out the required illness or condition, for the 
procedures for first and second request for the assistance to apply. This is either- 

(a) an illness that is, for the person,  either terminal or life-shortening, or 

(b) a condition that is, for the person, progressive and either terminal or life-
shortening.   

The AS bill puts no time limit on “terminal illness”. To make the first and second 
requests, the person must also “see no prospect of any improvement in the person’s 
quality of life”. They must also have (after reflecting on the consequences for the 
person of those illness/condition/improvement prospect considerations, and in the 
light of that reflection) concluded that the quality of their life is unacceptable.12    

 

Age to be eligible for lawful assistance     

In the AS bill, an individual must be registered as a patient with a medical practice in 
Scotland. No minimum period of residence is specified. The person must be at least 
16 years old to make a preliminary declaration and subsequently a request for the 
assistance13.   
 
In the AD bill, an individual must (on the date of making the required declaration 
requesting the assistance) be aged 18 or over, and have been ordinarily resident in 
England and Wales for at least a year.     
 
Enforcement   

 
The AS bill contains no enforcement provisions. (However the essential safeguards 
set out in section 3 and the other provisions referred to in that section will require to 

                                            
10

 Section 2 of the AD bill.  
11

 http://www.scottish.parliament.uk/S4_Bills/Assisted%20Suicide/b40s4-introd-pm.pdf.  
12

 Pages 3 and 4 of our separate note comparing the AS bill with the End of Life Assistance 
(Scotland) Bill 2010 has further explanation of the policy objectives which underlie the qualifying 
illnesses and conditions contained in the AS bill.      
13

 AS bill, sections 4(1), 8(3).   

http://www.scottish.parliament.uk/S4_Bills/Assisted%20Suicide/b40s4-introd-pm.pdf
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be complied with, for the assistance not to amount to a crime or give rise to civil 
liability).    
 
The AD bill contains monitoring provisions and offences in sections 9 and 10. The 
Chief Medical Officer is given powers to-  
 

 monitor the bill’s operation, including compliance with the provisions and any 
regulations or code of practice made under it. (Section 8 enables the Secretary of 
State to issue codes in connection with any matters relating to the bill’s 
operation);       

 inspect and report to the Secretary of State and the Welsh Ministers on any 
matters connected with the bill’s operation which have been referred by either of 
them, and 

 submit an annual report to the Secretary of State and Welsh Ministers on the 
bill’s operation.  

 
Each such report must be published, and laid at Westminster or the National 
Assembly for Wales (as the case may require).  
 
The AD bill also creates certain offences for failures to comply:  
 

 an offence of making or knowingly using a false declaration requesting 
assistance, or wilfully concealing or destroying  a declaration, 

 An offence of knowingly or recklessly providing a medical or other professional 
opinion which is false or misleading. 

 
Reporting of assisted deaths   
 
The bills have quite different provision on reporting. In the AS bill, licensed facilitators 
would have a duty to report the assisted suicide (or the attempt) to a police 
constable, as soon as practicable14.  
 
The AD bill would enable regulations to be made which could require the Registrar 
General to prepare at least yearly a report providing a statistical analysis of deaths 
which have arisen from the provision of assistance under the Bill. The regulations 
could also make clear that assisted deaths should be recorded on death certificates- 
the cause of death being “assisted death”15.  
 
Procedures for requesting an assisted suicide 
 
Generally, the AS bill is more detailed in prescribing the process, or “essential 
safeguards” that must be followed for the assistance to be lawful, in comparison with 
the AD bill. In simple terms the AS bill proposes a 3 document process (preliminary 
declaration and 1st and 2nd requests), while the AD bill proposes the one declaration 
form.  
 

                                            
14

 AS bill, section 20. 
15

 AD bill, section 7(2).  
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We outline briefly here only the written procedure in the AD bill. An individual must 
have a “clear and settled intention to end their own life”.16 This must be confirmed by 
the individual signing a declaration, in the presence of a witness. The form of 
declaration is in the schedule to the bill. The declaration must then be countersigned 
by the “attending doctor” and the “independent doctor”.    
 
In deciding whether to countersign a declaration, both doctors must be satisfied that 
the person making it has been fully informed of the palliative, hospice and other care 
which is available for them. This does not have an equivalent in the AS bill.    
 
In the AD bill, after both doctors have signed the declaration, a prescription can be 
written for the individual for the necessary medication. It can only be delivered once 
at least 14 days have passed, from the date of the declaration taking effect.17 If the 2 
doctors agree that a person’s death from terminal illness is reasonably expected to 
occur within 1 month of when the declaration has effect, then the 14 day minimum 
can be accelerated to 6 days.  
 
That minimum 14 or 6 day period is a restriction for the delivery of any prescribed 
medicines- not for the act of suicide or attempt.  However, there are enabling 
provisions in section 4(7) and (8). Where the Secretary of State makes regulations 
under the section, they must provide that the assisting health professional must only 
deliver any medicine prescribed for the purposes of the assisted death immediately 
before their intended use. So in effect this places a minimum time limit on the lawful 
assistance, from the date a declaration has effect.           
 
On the other hand in the AS bill, the act of suicide (or the attempt) must take place 
within 14 days starting from the day when the second request was recorded in the 
person’s medical records. The Policy Memorandum explains that the purpose of this 
limit is to minimise the chances of the person’s capacity deteriorating significantly in 
the interval between the second request (which is the last point when capacity is 
professionally assessed), and the act of suicide or attempt.18              
 
Regulation of prescription, dispensing etc. of medicines   

 
The AD bill enables the further regulation of the dispensing of drugs, and the manner 
of an assisted death. These provisions have no equivalent in the AS bill.  
 
The Secretary of State can make regulations which  
 

 specify the medicines which may be prescribed;  

 the form and manner in which such prescriptions are to be issued and  

 the manner and conditions under which such medicines are to be dispensed, 
stored, transported, used and destroyed.19  

 
 
 

                                            
16

 AD bill,, section 1(2)(a).  
17

 AD bill, section 4(2).  
18

 AS bill Policy Memorandum, para 41.  
19

 AD bill  section 4(7) to (9).   



HS/S4/15/1/8 

7 
 

Conscientious objection 
 
The AS bill has no provision specifying that health professionals and others who are 
involved in an individual’s care may refrain from assisting in their death on the 
ground of conscientious objection. The bill policy memorandum notes that it is 
anticipated that the relevant professional bodies would revise their guidelines or 
codes to include recognition that some health professionals will have ethical or faith-
based objection to an involvement in an assisted suicide. The memorandum notes 
that it is expected a large majority of GPs and pharmacists would not exercise any 
such objection, and that in most cases where they did, another health professional 
could be found to assist.20    
 
The AD bill on the other hand contains a conscientious objection clause (5). This 
specifies that a person shall not be under any duty (whether by contract or arising 
from any other legal requirement) to participate in anything that is authorised by the 
bill, to which that person has a conscientious objection.       
 
 

 

Office of the Solicitor to the Scottish Parliament  

December 2014     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
20

 AS bill, policy memorandum, para 39.   
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ANNEX  

THE ASSISTED DYING BILL 2014  

OUTLINE21  OF CLAUSES IN THE BILL AS INTRODUCED   

Clause 1 enables a person who is terminally ill to request, and be given assistance 
to end their own life. The process is dependent upon a request being made by the 
person concerned.    
 
To be eligible, a person must be a “terminally ill” adult who is aged 18 or over, and 
have a clear and settled intention to end their own life. A declaration to that effect is 
required in accordance with clause 3. 
 
The Bill only extends to England and Wales, and a person must have been ordinarily 
resident in England or Wales for at least 1 year when a declaration is made.  
 
Clause 2 defines “terminally ill” and “terminal illness”. The Bill only applies to a 
person who is expected to die from a terminal illness within 6 months (a prognosis 
which clause 3 provides must be made by 2 registered medical practitioners). 
 
Clause 3 sets out the procedure for making a declaration, which must be in the form 
prescribed in the schedule to the Bill. 
 
First, the person would need to sign the declaration in the presence of an 
independent witness, who is not a relative or involved in the person’s care or 
treatment.  A “relative” is quite broadly defined by clause 12.  
 
The form would need to be countersigned by 2 doctors. The ‘attending doctor’ 
would usually be the person’s GP or specialist consultant. The second doctor would 
be an ‘independent doctor’, from a different practice or clinical team. Both doctors 
would need to examine the person and his or her medical records, and do so 
independently of each other. 
 
The 2 doctors would need to agree on the person’s diagnosis and prognosis; that 
they had the capacity to make the decision to end their own life, and that the 
decision was voluntary and fully informed. Both doctors would have to explore the 
individual’s motivation for requesting an assisted death, and ensure the patient was 
informed of all the options available to them. 
 
Clause 4 sets out the practical arrangements for providing medicines to enable a 
terminally ill person to end their own life. If both doctors countersign a declaration, 
the attending doctor would write a prescription for the necessary medication. But it 
would only be delivered after a 14 day ‘cooling off’ period (or 6 days if both doctors 
agreed that the person is likely to die within 1 month). 
 
The attending doctor or another doctor or nurse authorised by the attending doctor, 
(the ‘assisting health professional’) would deliver the medicine at the patient’s 
request (after the cooling off period had passed). They would check that the person 

                                            
21

 This outline is adapted from the explanatory notes to the Bill.  



HS/S4/15/1/8 

9 
 

had not revoked, or did not wish to, revoke their declaration. They would remain with 
the person until the medicine had been taken and the person had died, or the person 
had declined to take the medicine. 
 
Regulations would provide that the medicine could only be delivered immediately 
before it was due to be self-administered. If the person chose not to do so, it must 
immediately be removed and, as soon as reasonably practicable, returned to the 
pharmacy from which it was dispensed. 
 
The person would have to self-administer the medication, in most cases this would 
be by swallowing. However, a person could use a feeding tube, syringe driver or 
other mechanism. The assisting health professional could lawfully put the medication 
into a tube or syringe driver, but the person would need to take the final act that 
ended their own life. (Accordingly the bill would not permit voluntary euthanasia.)   
 
Clause 5 enables health professionals and others who are involved in caring for 
individuals who are terminally ill to refrain, on the ground of conscientious objection, 
from assisting a person to die in accordance with the Bill. 
 
Clause 6 makes clear that a person who assists someone to end their life in 
accordance with the Bill’s provisions does not commit an offence. The clause also 
amends the Suicide Act 1961 to clarify that assisted dying does not constitute 
suicide. Offences under that Act would not be committed by a person who assists 
someone to end their life in accordance with the Bill. 
 
Clause 7 clarifies that a coroner may, but is not required to, hold an inquest in 
respect of an assisted death. The clause also enables the Secretary of State (by 
regulations) to determine how assisted deaths should be recorded on death 
certificates and registered under the Births and Deaths Registration Act 1953. It 
would require the cause of death to be recorded as an “assisted death”. 
 
Clause 8 would enable the Secretary of State to issue codes of practice in respect of 
matters relating to the operation of the Bill. This could include on the assessment 
whether a person has a clear and settled intention to end their own life, the issue of 
capacity, and the effects of depression and other psychological disorders on 
decision-making. 
 
Clause 9 provides for compliance with the Bill to be monitored by the Chief Medical 
Officers in England and Wales (respectively). 
 
Clause 10 creates the following offences, and provides for their mode of trial and 
punishment: 

 making or knowingly using a false declaration under the Bill; 

 wilfully concealing or destroying a declaration made under the Bill; and 

 knowingly or recklessly provides a medical or other professional opinion which is 

false or misleading in a material particular. 
 
Clause 11 deals with the procedure for regulations under the bill. Clause 12 
contains interpretation provisions.  
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Clause 13 limits the extent of the bill to England and Wales. The main provisions 
would come into force 2 years after Royal Assent.  

Importantly, there is also a ‘sunset provision’. This would enable the bill to be 
repealed by resolution of each House of Parliament. This would be enabled after the 
Act had been in force for 10 years. 
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Assisted Suicide (Scotland) Bill  

Comparison with the End of Life Assistance (Scotland) Bill 2010 

 

Introduction  

The End of Life Assistance (Scotland) Bill1 was introduced by Margo MacDonald 
MSP on 20 January 2010. The End of Life Assistance (Scotland) Bill Committee was 
established on 10 February 2010 with a remit to consider and report on the general 
principles of the bill. The Committee was convened by Ross Finnie, and published its 
Stage 1 report on 18 November 20102.  

The bill was debated on 1 December 20103. The Parliament disagreed to its general 
principles and so it fell. The votes were: for 16, against 85, abstentions 2.  

An outline of the sections of the bill is in the Annex. The bill’s main purpose was to 
provide an exemption from criminal and civil liability in damages for homicide, so that 
it would not be a criminal offence or a delict (civil wrong) in Scots law for- 

  (a) a person to provide “end of life assistance” to certain requesting persons, 
in accordance with the requirements and conditions set out in the bill; or for 

 (b) a person to provide assistance, to enable another person to provide such 
end of life assistance. 

“End of life assistance” was defined as “assistance, including the provision or 
administration of appropriate means, to enable a person to die with dignity and a 
minimum of distress.” The bill set out the processes and requirements for requesting 
the assistance and the provision of such assistance, where the necessary requests 
were approved. Accordingly it would have permitted both assisted suicide and 
assisted death in certain circumstances, without the commission of an offence or civil 
liability in negligence.    

The two bills differ considerably. This note considers the fundamentals, qualifying 
illnesses and conditions, and the procedures required. There are various differences 
in the procedures, so under this head the note considers- 

 the preliminary declaration, 

 licensed facilitators, 

 time periods, 

 psychiatrist consideration of capacity and other matters, 

 the number of medical practitioners involved, 

 the period of a person’s registration with a medical practice.     

 

                                            
1
 

http://www.scottish.parliament.uk/S3_Bills/End%20of%20Life%20Assistance%20(Scotland)%20Bill/b
38s3-introd.pdf 
2
 http://www.scottish.parliament.uk/parliamentarybusiness/PreviousCommittees/23827.aspx 

3
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6031&i=54157 
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Fundamentals      

The End of Life Assistance (Scotland) Bill is referred to here as the ELA bill, and the 
Assisted Suicide (Scotland) Bill as the AS bill.   

The ELA bill sought to decriminalise both assisted suicide and voluntary euthanasia 
subject to certain conditions and requirements. Section 10 enabled a written 
agreement relating to the end of life assistance, following the formal request 
procedures. The person and the designated medical practitioner (to whom the first 
request was made) could agree that the assistance was to be provided, who is to 
provide it, the place where, and the means by which, the assistance is to be 
provided.  There was no requirement for the designated medical practitioner to be 
the person who would provide it, though he or she required to be present at the end 
of the person’s life.   

In contrast, section 18 of the AS bill sets out an important limitation on the exemption 
from liability conferred by the bill. The section imposes the requirement that the 
cause of the person’s death (suicide) must be, or in the case of an attempt would 
have been, the person’s own deliberate act.  This requirement is reflected in section 
3 as an essential safeguard. The AS bill therefore differs substantially, as it does not 
authorise voluntary euthanasia or “mercy killing”. The person must be capable of 
causing, and directly cause, their own death.     

The End of Life Assistance Committee’s Report made a specific recommendation on 
the appropriateness of dealing with assisted suicide and voluntary euthanasia 
together in the ELA bill: 

“The Committee draws the Parliament’s attention to the fact that the parameters of 
what the bill seeks to decriminalise go beyond assisted suicide, encompassing 
voluntary euthanasia. A diverse range of contributors argued against doing so within 
a single legislative vehicle. Others argued that it would be logical to do so. The 
Committee believes that it would have been clearer for the two acts to have been 
dealt with as separate provisions in the bill. The Committee further notes in this 
context that the Policy Memorandum and the evidence of the member in charge was 
based primarily on the experience of Oregon, despite the legislation in Oregon not 
including the provision for voluntary euthanasia.”4     

The approach in the AS bill, by limiting the scope to assisted suicide, also follows on 
from another recommendation in the Report5:  

“The Committee believes that the Bill’s definition of “end of life assistance” is 
confusing and arguably misleading and inconsistent with the member in charge’s 
stated reasons for proposing the Bill. The Committee recommends that the simplest 
way of achieving clarity over the Bill’s intentions would be to use the terms “assisted 
suicide” and “voluntary euthanasia”, if these are the actions that it seeks to 
decriminalise.”            

 

 

                                            
4
 Paragraph 54 of Stage 1 Report, 1

st
 Report, 2010.  

5
 That Report, paragraph 136.  
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The qualifying illnesses and conditions  

The AS bill proposes to narrow the medical conditions required for the lawful 
assistance to be provided, compared with the ELA bill. The policy memorandum for 
the AS bill outlined that this is to address concerns (disputed at the time by the 
member-in-charge) that the bill inappropriately targeted disabled people.6   

Given the significance of the qualifying medical criteria, it may be useful to set out 
the actual sections, for comparison.    

Section 4(2) of the ELA bill provided for the requirement that the requesting person 
either- 

(a) has been diagnosed as terminally ill and finds life intolerable; or  

(b) is permanently physically incapacitated to such an extent as not to be able to live 
independently and finds life intolerable.  

Section 4(4) defined “terminally ill” as “if the person suffers from a progressive 
condition and if death within six months in consequence of that condition can 
reasonably be expected.”          

The explanatory notes stated7 that “intolerability” under both conditions was not 
further defined, as the test should have been a subjective one determined by the 
person themselves - but adding that the requester would be subject to a psychiatric 
assessment. They also explained that the second condition would have 
encompassed persons who have been the subject of a trauma, as well as persons 
with progressive and irreversible conditions, provided the dependency and 
intolerability criteria are met.      

Sections 8 and 10 of the AS bill set out the required illness or condition, for the 
procedures for first and second request for the assistance to apply. This is either- 

(a) an illness that is, for the person,  either terminal or life-shortening, or 

(b) a condition that is, for the person, progressive and either terminal or life-
shortening.   

To make the first and second requests, the person must also “see no prospect of any 
improvement in the person’s quality of life”. They must also have (after reflecting on 
the consequences for the person of those illness/condition/improvement prospect 
considerations, and in the light of that reflection) concluded that the quality of their 
life is unacceptable.       

In the ELA bill therefore, the element which was subjective to the person related to 
the “life intolerability” part of the criteria.  In the AS bill, “for the person” adds a 
subjective element in both tests (a) or (b) - and there is the need subjectively to 
conclude that their quality of life is unacceptable.  

                                            
6
http://www.scottish.parliament.uk/S4_Bills/Assisted%20Suicide/b40s4-introd-pm.pdf.  

7
 

http://www.scottish.parliament.uk/S3_Bills/End%20of%20Life%20Assistance%20(Scotland)%20Bill/b
38s3-introd-en.pdf, para 21,22. 

http://www.scottish.parliament.uk/S4_Bills/Assisted%20Suicide/b40s4-introd-pm.pdf
http://www.scottish.parliament.uk/S3_Bills/End%20of%20Life%20Assistance%20(Scotland)%20Bill/b38s3-introd-en.pdf
http://www.scottish.parliament.uk/S3_Bills/End%20of%20Life%20Assistance%20(Scotland)%20Bill/b38s3-introd-en.pdf
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The ELA bill defined terminal “illness” in terms of suffering from a progressive 
“condition”, but the AS bill tests differentiate between “illness” and progressive 
“condition”.  

The AS bill policy memorandum8 outlines why the decision was taken to limit the bill 
to assisted suicide and exclude any type of euthanasia, and to apply a tighter 
definition of the qualifying illnesses and conditions:  

“Both decisions were taken in order to counter lines of objection to the previous Bill 
which, however much the member disputed their merits, undoubtedly contributed to 
its defeat. As a result it is recognised that the form of assisted suicide the Bill 
authorises will not be available to all those that the member would ideally wish to 
include. While this is a matter of regret to the member, she considers this a price 
worth paying if it allows the Bill to secure majority support in the Parliament…”    

The policy memorandum9 also expands on why the different approach is taken to the 
diagnoses in the AS bill:  

 “The aim here is to capture those diagnoses which involve an on-going deterioration 
in the person’s ability to live a normal life, regardless of the medical treatment they 
receive. The way the Bill captures this recognises that some illnesses or conditions 
affect different patients in different ways; it also recognises that terms such as 
“illness”, “condition” and “terminal”, while generally understood, can be the subject of 
some disagreement within the medical profession. Therefore, although each medical 
practitioner must be clear that the person has a qualifying diagnosis, they need not 
be specific about whether it is an illness or a condition, or whether it is (for that 
person) terminal or life-shortening.  

“As a result of how qualifying illnesses and conditions are defined, it is not enough 
just to have a condition that involves physical constraints (however severe) and to 
have concluded on that basis that your quality of life is unacceptable. There was a 
perception among some critics of the previous Bill that certain people with disabilities 
would have been eligible for end-of-life assistance simply by virtue of being disabled, 
and that this stigmatised such people as having lives not worth living. The member 
strongly disputed that interpretation of the previous Bill, but has altered the policy for 
this Bill in order to ensure that no such perception is even inadvertently created.  

“Another difference from the previous Bill is that no time-limit is included as part of 
the definition of “terminal”. The idea is that an illness or condition can qualify so long 
as it is recognised that the eventual outcome will be death, however far in advance 
of that outcome the diagnosis is made. This recognises that setting any particular 
time-limit (such as death being expected within 6 months) is arbitrary and may be 
inappropriate (quite apart from the practical difficulties of reliable prognosis).” 

 

The procedures required    

Generally, the AS bill is considerably more detailed in prescribing the process that 
must be followed for the assistance to be lawful. For instance, the forms of 

                                            
8
 http://www.scottish.parliament.uk/S4_Bills/Assisted%20Suicide/b40s4-introd-pm.pdf, para 54  

9
 Paragraphs 28 to 30  

http://www.scottish.parliament.uk/S4_Bills/Assisted%20Suicide/b40s4-introd-pm.pdf
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preliminary declaration and first and second requests are annexed in schedules. This 
has no equivalent in the ELA bill.   

Section 3 of the AS bill provides “up front” that the various procedural requirements 
set out across sections 4, 5, 8, 10, 13 and 17 are “essential safeguards”, before the 
assistance is lawful. The ELA bill did not spell it out in this way. In section 1 it stated 
that it is not a criminal offence or a delict for a person to provide the assistance “in 
accordance with this Act”. But it also stated in particular provisions that the 
assistance may only be provided where the 2 formal requests have been made and 
approved, and where a written agreement on the provision of assistance has been 
entered10.   

The Policy Memorandum for the AS bill11 explains that the intention behind the 
changes made to the procedures/safeguards is to remove some overly complex 
aspects, while at the same time enhancing overall the set of safeguards it provides. 
It explains that the main changes are the introduction of a preliminary declaration, 
and provision for licensed facilitators:                       

Preliminary declaration 

The requirement in the AS bill for a witnessed preliminary declaration, noted by a 
registered medical practitioner and recorded in the person’s medical records, had no 
equivalent in the ELA bill12.  The new policy intention is not to allow anyone to go 
straight to a first request without having already indicated, by the declaration, a 
willingness to consider an assisted suicide.  

Licensed facilitators  

The provisions for licensed facilitators in sections 19 to 23 of the AS bill also had no 
equivalent in the ELA bill. The policy intention is to “provide an additional safeguard 
against misuse through the direct attendance of someone with an informed and 
detached perspective.”13 The requirement that the facilitator report the person’s 
death, or attempted suicide, to the police as soon as practicable also has no 
equivalent in the ELA bill.   

Time periods   

The two bills are quite different on the time limits stated within the procedures. In the 
ELA bill these timings applied- 

 a period of at least 15 and not more than 30 clear days from the date the 
person was informed of the approval of their first formal request for 
assistance, before the second formal request could be made, 

 the agreement on providing the assistance was to become effective no 
earlier than 2 days from the date of the agreement,  

 the assistance was to be provided before the expiry of 28 clear days from 
the date of the approval of the second formal request for assistance. 

                                            
10

 Sections 2,10 and 11 of the ELA bill.  
11

 At paragraph 15.   
12

 Sections 4 to 7 and schedule 1 of the AS bill.    
13

 As bill Policy Memorandum, paragraph 43.  
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In the AS bill, these timings apply- 

 the first request for assistance may be made at least 7 days after the 
person has completed a preliminary declaration (a “cooling-off period”),   

 the second request for assistance may be signed only after the expiry of 
14 days from the endorsement of the first request with the medical 
practitioners’ statements (a further “cooling-off period”), 

 the act of suicide (or the attempt) must take place within 14 days starting 
from the day when the second request was recorded in the person’s 
medical records.  

The Policy Memorandum explains that the purpose of the proposed 14 day limit for 
the act of suicide or attempt is to minimise the chances of the person’s capacity 
deteriorating significantly in the interval between the second request (which is the 
last point when capacity is professionally assessed) and the act of suicide or 
attempt. There is no upper time limit on the interval between the first and second 
requests (so that a person could make a second request only when nearly ready to 
bring their life to an end)14.       

 

Psychiatrist consideration of capacity and other matters   

Section 9 of the ELA bill had a requirement (as part of the bill’s safeguards) that a 
psychiatrist has physically met with the requesting person, has discussed various 
matters, and has reported to the medical practitioner to whom the requests have 
been made. This applied both to the first and second formal requests for the 
assistance, but there could be different psychiatrists acting for each request.  

The psychiatrist meeting and report is not carried over into the AS bill. However the 
required statements from two medical practitioners on the first and second requests 
must confirm (among other things) that in their opinion the person has capacity to 
make the request.15 The statements must also confirm that to the best of the doctors’ 
knowledge, the person makes the request voluntarily, and has not been persuaded 
by another person to make it.  

The definition of “capacity” to make the requests is, in essence, the same in both 
bills16.    

The matters to be discussed with the psychiatrist were – the person’s medical 
condition, all feasible alternatives to proceeding under the Bill, the nature and 
consequences of the request, the forms of end of life assistance that may be 
provided, and the requesting person’s reasons for, and feelings with regard to, the 
decision to seek the assistance.  The psychiatrist’s report was to cover whether the 
person- has capacity to make the formal request, is making the request voluntarily, 
and is acting under any undue influence in making the request.  

 

                                            
14

 AS bill Policy Memorandum, paragraph 41.   
15

 AS bill, schedules 2 and 3.  
16

 Section 9(4) of the ELA bill and section 12 of the AS bill.  
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The number of medical practitioners involved 

The ELA bill provided that only one “designated medical practitioner” was involved in 
approving the first and second requests for assistance, making the agreement to 
provide the assistance with the person, and being present at the end of the person’s 
life. The designated practitioner was defined as the registered medical practitioner to 
whom the first formal request for assistance has been made by the person.    

The AS bill provides that a preliminary declaration must be endorsed by one 
registered medical practitioner. At both the first and second request stages, two such 
practitioners must endorse the requests per the forms in schedules 2 and 3 of the 
bill. The doctors do not need to be the same at each request stage17.  

However, the first doctor making the statement to endorse the first request is to refer 
the making of the second statement to another practitioner (rather than the patient 
being able to make the reference).  The same applies for the statements which 
endorse the second request18.  The objective is to address any concern that a 
person with doubtful eligibility for the assistance could keep asking different doctors, 
to find 2 prepared to support the request19.        

The change to 2 medical practitioners is explained in the bill policy memorandum as 
a key safeguard- that 2 doctors must separately confirm the diagnosis and satisfy 
themselves that the person has capacity to make the request:  

“In addition, both practitioners must take a view on how consistent the person’s 
conclusion about the unacceptability of their quality of life is with the medical facts 
known to the practitioner. The aim here is not to substitute the person’s judgment 
about the quality of their own life with a medical opinion….but it does entitle each 
doctor to withhold their endorsement of the request if they feel that the person’s own 
assessment of their quality of life is clearly at odds with the evidence.”20        

The period of a person’s registration with a medical practice  

Both bills provide, as a condition of eligibility for the assistance, that the person has 
been registered with a medical practice in Scotland. Another change in the AS bill is  
the removal of the requirement that the person must have been so registered for a 
continuous period of at least 18 months, immediately before making the formal 
request for the assistance.21 

The policy objective of leaving out that requirement is to not deny access to the 
procedures to persons who have only recently taken up residence in Scotland for 
other reasons (and who may only be diagnosed with a relevant illness or condition 
after their arrival).22    

Office of the Solicitor to the Scottish Parliament  

December 2014     

                                            
17

 Section 11(5) of the AS bill.  
18

 Sections 9(4) and 11(4) of the AS bill.   
19

 As bill Policy Memorandum, para 32.   
20

 AS bill Policy Memorandum, para 31.   
21

 ELA bill, section 4(1)(b).  
22

 ELA bill Policy Memorandum, para 55.     
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ANNEX  

THE END OF LIFE ASSISTANCE (SCOTLAND) BILL 2010 

OUTLINE OF SECTIONS     

Section 1(1) of the Bill was the main provision. It provided it would not have been a 
criminal offence or a delict (a civil wrong) for a person (a) to provide end of life 
assistance in accordance with the Bill, or (b) to provide assistance, including 
assistance by participating in any step required by the Bill, to enable another person 
to obtain or provide end of life assistance.  
   
“End of life assistance” was defined at section 1(2) as meaning assistance which 
would enable a person to die with dignity and a minimum of distress.  It included the 
provision or the administration of appropriate means of bringing about death. 
 
Section 2 set out key aspects of the end of life assistance request process.  A 
person who wished assistance in dying (“the requesting person”) would have 
required to have made two formal requests for assistance under the Bill, addressed 
to the same registered medical practitioner.   
 
Those two formal requests would then have required to be approved by the 
registered medical practitioner, in accordance with requirements set out in the Bill, 
before any end of life assistance could have been provided to the requesting person. 
Notably however, there was no requirement for that “designated practitioner” to 
provide the end of life assistance.   
 
Section 3 of the Bill dealt with the circumstances and manner in which a request for 
end of life assistance could have been revoked. 
 
Section 4(1) prescribed criteria which would have required to be met by the 
requesting person, in order to receive end of life assistance.  These criteria related to 
age (16 or over), registration with a medical practice (with the intention of avoiding 
any assisted death “tourism” from other parts of the UK and elsewhere) and the 
person’s medical condition.   
 
Section 4(2) dealt specifically with the person’s medical condition.  The person must 
have been diagnosed as terminally ill and find life intolerable; or, the person must 
have been permanently incapacitated, to such an extent that he or she was not able 
to live independently, and find life intolerable.  A person was to be regarded as 
“terminally ill” where he or she suffers from a progressive condition, and could be 
reasonably expected to die in consequence of that condition within 6 months (section 
4(4)). 
 
Section 5 set out who could not act as the registered medical practitioner or as a 
psychiatrist for the purposes of the Bill. Those were relatives, persons who would 
benefit from the requesting person’s estate, or who had another interest in the death.     
 
Sections 6 to 8 set out the processes applicable to the first and second formal 
requests for end of life assistance.  Section 6 detailed requirements applicable to the 
first request.  It would have required to have been in writing, subscribed by the 
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requesting person, and witnessed by two witnesses (section 6(1)).  The two 
witnesses would also have required to sign a statement confirming, to the best of 
their knowledge and belief, that the requesting person understood the nature of the 
request, was making the request voluntarily and was not acting under any undue 
influence in making the request (section 6(2)).  

  
Section 6(3) to (5) made provision as to who could act as a witness; relatives of the 
requesting person, or any person who would have benefitted from the requesting 
person’s estate or death or have another interest in the death, and the designated 
practitioner, could not act as a witness.    
 
Section 7 set out various requirements applicable to the approval of the first formal 
request by a registered medical practitioner.  Such a request could not be approved 
by a registered medical practitioner unless, subsequent to receiving the request, that 
practitioner had seen the requesting person in person and discussed the various 
matters listed at section 8(1).   
 
Those matters were: the person’s medical condition; all feasible alternatives to end 
of life assistance, including hospice care and palliative care where relevant; the 
nature and consequences of the request, including its revocability; and the forms of 
end of life assistance which could have been provided where the Bill’s requirements 
are satisfied.  The registered medical practitioner would also have required to be 
satisfied that the requirements applicable to the requesting person (set out in 
sections 4 and 5) were met, that the requesting person was making the request 
voluntarily and was not acting under any undue influence in relation to it, and that a 
psychiatrist had reported in accordance with requirements in section 9. 
 
Section 8 dealt with the making of the second formal request for assistance to the 
same registered medical practitioner.  Such a request may be made only where the 
first formal request has been approved, and the requesting person has been 
informed of that approval (section 9(1)).  A specific time gap between the first and 
second requests was provided for:  before the second request could be made, a 
period of at least 15 days, and not more than 30 clear days, must have elapsed from 
the date when the requesting person was informed of the approval.  The 
requirements applicable to the consideration and approval of the first request (as set 
out at section 7) were mirrored at section 8, with regard to the consideration and 
approval of the second request. 
 
Section 9 was intended as a key safeguard within the request process- the 
consideration of the requesting person’s capacity by a psychiatrist.  Before the first 
and second requests could be approved, a psychiatrist was required to confirm (by 
way of a written report addressed to the registered medical practitioner) that the 
requesting person has capacity to make the relevant request (section 9(3)(a)).  The 
psychiatrist also required to confirm in the report whether the person makes the 
request voluntarily, and whether they are acting under any undue influence in 
making the request (sections 9(3)(b) and (c)).    
 
Two such reports were required, one in relation to the first formal request and one in 
relation to the second formal request (section 9(1)).  A psychiatrist was required to 
meet with the requesting person, subsequent to the date of the relevant formal 
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request. (The Bill did not require that it be the same psychiatrist who reported in 
relation to the first and second requests for end of life assistance.) The psychiatrist 
was required to discuss with the person the various matters set out in section 9(2). 
Both reports required to be positive, before the requests could be approved by the 
designated practitioner. 
 
Section 10 made provision for a written agreement relating to the end of life 
assistance, where the first and second formal requests for assistance have been 
approved. The person and the designated practitioner were required to agree that 
such assistance is to be provided, who is to provide it, the place where, and the 
means by which, the assistance is to be provided.  There was no requirement for the 
registered medical practitioner to be the person who would provide it. The requesting 
person and the doctor were required to agree who is to provide the assistance.     
 
Section 11 set out various requirements applicable to the actual provision of 
assistance.  In so far as reasonably practicable, the end of life assistance must be 
provided in accordance with the agreement concluded further to section 10 (section 
11(1)).  The period within which end of life assistance could be provided was time 
limited – before the expiry of 28 clear days from when the requesting person was 
informed of the approval of the second formal request (section 11(2)).   
 
A further check that the patient is acting voluntarily, without undue influence, and still 
wishes to proceed, was incorporated at section 11(3). The designated medical 
practitioner was required to be present at the end of the requesting person’s life 
(section 11(6)).  
 
Notably, section 11(4) stated that only a person not connected to the requesting 
person (in ways set out in section 5) could provide the end of life assistance. So 
there was no restriction to the designated practitioner, nor to any other doctor or 
health professional.  (In practical terms, the doctor could prescribe the required 
medication, but there was no restriction in the Bill that he or she or another health 
professional must administer it).  
 
Sections 12 and 13 dealt with interpretation and commencement. The provisions 
would have come into force at the end of 6 months beginning with the date of Royal 
Assent. 
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Assisted Suicide (Scotland) Bill 
 

Frank Mulholland QC 
 
Thank you for your invitation to attend the Health and Sport Committee on 13 
January 2015. 
 
My decision not to publish formal guidance in this sensitive area is presently 
being judicially reviewed and as such I do not think it is possible for me to give 
evidence to the Committee at this time. Given that this issue is now subjudice 
there is little that I would or could say in the matter. It is clearly a matter for 
parliament to consider whether the law in this area should be changed. 
 
Meantime it may be helpful to provide some background to assist the 
committee in its consideration of this particularly difficult and emotive area of 
law.  
 
Suicide is not a crime known to Scotland, nor is there a distinct crime of 
assisted suicide. In contrast, there is a statutory offence in England and 
Wales of assisted suicide in terms of section 2 of the Suicide Act 1961. It is in 
relation to that offence that the DPP in England and Wales has published 
guidance. The Suicide Act 1961 does not apply in Scotland.  
 
It may be of assistance to outline how the Crown would approach a case of a 
person assisting another to take their own life. I am happy for this approach to 
be made public and have corresponded on this matter several times.  
 
The Crown Office and Procurator Fiscal Service (COPFS) has offence 
specific guidance in place for prosecutors. If someone assists another to take 
their own life, such cases would be reported to the Procurator Fiscal as a 
deliberate killing of another, and it would be dealt with under the law relating 
to homicide. Under the law of homicide, it would have to be considered 
whether there was sufficient evidence to establish that an offence had been 
committed, that the accused was the perpetrator and that the accused had 
the requisite mens rea (intention) to commit the offence.  
 
In order to be satisfied that a crime had been committed the Crown would 
have to consider that there was a direct causal link between the actings of the 
accused and the deceased’s death. In other words, that it was a significant 
contributory factor to the death. There is a considerable amount of case law in 
Scotland dealing with the issue of causation, which would require to be 
carefully considered in any such circumstances. 
 
Thereafter consideration would have to be given to whether prosecution is in 
the public interest. The criteria for deciding whether prosecution is in the 
public interest are set out in the COPFS Prosecution Code, which is available 
on the COPFS website:  
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Pr
osecution20Code20_Final20180412__1.pdf.  
There is a high public interest in prosecuting all aspects of homicide where 

http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Prosecution20Code20_Final20180412__1.pdf
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Prosecution20Code20_Final20180412__1.pdf
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there is sufficient available evidence. 
 
If the Crown considers there to be sufficient evidence that a person has 
caused the death of another and that it is in the public interest to raise a 
prosecution, thereafter it would be a matter for a jury to consider whether they 
were satisfied to the criminal standard of proof that the accused was guilty of 
homicide and also being satisfied that there was a direct causal link between 
the accused’s actions and the deceased’s death. It would also be for the court 
to decide the appropriate sentence taking into account any mitigatory factors 
that exist. 
 
In addition to the written evidence submitted to the Health and Sport 
Committee, the Procurator Fiscal for Major Crime & Fatalities Investigation 
gave evidence to the Justice Committee on 27 October 2014. The Official 
Report of that meeting is available on the Justice Committee’s website:  
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9588  
 
I hope that this information is of assistance. As I indicated there is little that I 
could say at this stage given the on-going judicial review but if, in knowledge 
of this constraint , you still wish me to attend I would of course be happy to do 
so. 
 
 
Frank Mulholland QC 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9588
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Committee Office 
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Tel: 0844 561 3000 

RNID Typetalk prefix: 18001 

 

Fax:           0844 561 4070 

Legal Post Ref: LP-1 Edinburgh 30               

  
Your ref:   
Our ref:   SMCG/GS 
 
8 January 2015  

 
 
Dear Mr Howlett 
 
Scottish Parliament 
Assisted Suicide (Scotland) Bill Evidence Session 13 January 2015  
 
I write to formally confirm that I will accept the Committee’s invitation to attend the Evidence Session 
on the Assisted Suicide (Scotland) Bill on 13 January 2015. 
 
As the Committee will be aware, a Petition for Judicial Review of the Lord Advocate’s approach to 
this sensitive area is presently before the court. As a result, I hope that the Committee will 
understand that I will not be able to address any of the issues which are before the court in relation 
to the Lord Advocate’s current policy or COPFS’ interpretation of the law.  However, I would be 
happy to assist the Committee’s deliberation of the Bill in relation to the specific clauses contained 
therein from a prosecutorial perspective, and any other matter that would be of assistance which is 
not part of the current litigation. 
 
I hope that this is of assistance and would ask that you bring this letter to the attention of each 
member of the Committee prior to the Evidence Session. 
 
I would of course be happy to discuss the matter further should that assist. 
 
 
Yours sincerely 
 
 
 
Stephen McGowan 
Procurator Fiscal  
Major Crime & Fatalities Investigation 
 

Crown Office and Procurator Fiscal Service  
Crown Office, 25 Chambers Street, Edinburgh, EH1 1LA 
 
 

Mr Stephen McGowan,  

Procurator Fiscal, Major Crime & Fatalities Investigation 
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